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PRINCIPLES OF 

MAHOMEDAN LAW. 


CHAPTER I. 

Introduction ot? Mahomrdan Law into 
Bktt(sh India. 

L Administration of Mahomedan law.—The Mahoiiiedan 
law is a])plip(l by the Coiitts oi British fndia to Mahomedans 
not in all, but in some matters only. The power of Courts 
to apply Maliomedan law to Mahomedans is derived from and 
regulated by Statutes of the Inn)erial Parliament and by 
local legislation (a). 

Tor Sldhjtes, ace s. 0; for tlic Acts, see secs. 7 to i:{. 

'I'he present work does not .•oinpnse the whole of pure Mahoniednn law, but only 
sin li portions thcieof as arc applicl by the Courts of lintisli India to Mahomedans. 

2. Extent of application .—Asi regards British India, the 
rules of pure Mahomedan law may be divided into three parts— 

(i) tliose which have been (‘xpresslij diiected by the 
legislature to be applied to Mahomedans, such as 
the rules of Succession and Inheritance ; 

(ii) those which tire applied to Mahomedans as a mat¬ 
ter of justice, equilif awl good conscience, such as 
the rules of the Mahomedan law of Pre-emp¬ 
tion ; 

(hi) those which are not applied at all, though the 
parties be Mahomedans, sucli as the Mahomedan 
Criminal Law, and the Mahomedan Law of 
Evidence. 


(a) SheiK Kiidratiilla Mnhim Mohan (IHfiM) 
4 B. L. II. 134, Itl'J, Ihrahim \. Mum 


(1870) 0 M II«: ‘3«, 31 , Hraja KUItor v. 
Atrti Chandra (1871) 7 B. I.. R 10, 3.7. 
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maiiomp:dax law. 


The only portions of pure Mahomedan law that are 
administered by the Courts of British India to Mahomedans 
are those comprised in els. (i) and (ii). In other respects, 
the Mahomedans in British India are governed Isy the (feneral 
Law of British India. 

3. Matters expressly enumerated. -The rules of Malm- 
mcdan law that have been expressly directed to be applied 
to I Mahomedans arc to be applied except in so far as they 
have been altered or abolished by legislative enactment. 

'I'liii', tl»‘ rul<"i (if the Mtihomodaii Law of fiiheiitiiiKC an* eipret^ly fliiettcd to lio 
applied t(i Malidiui'daiis One of tho'.o rules is tli.it .i Mahoiiiedaii rciuiuiK me tlie Malio- 
niedaii lelij'um is to be eveliided from inherifcuii e. Hut this rule lias now been abolislied 
by the Freedom of lielieion Aet 21 of l.S.'iO. Hen< e this rule does not api>ly. 

4. Matters not expressly enumerated. —Such of the rules 
of Mahomedan law as have not been expressly directed to 
be applied to Mahomedans will be applied, as a matter of 
justice, equity and good conscience, if thert' is no statutory 
provision for matters covered by those rules. 

Thus Ui<‘ ink's of the Mahotnedaii Law of Fre-emplion .iie nowhere expressly diri'ftrd 
to be applied to .Mahoiiiedaus. Tii the provinces where those rules are .ipplied to Malm- 
inudans, they me applied on grounds of jiistue, e(|tiil\ .iiiil };ood consiii'iue (s. 17S) 
They .ire not applied to M.ihoinedans in Oudh and in the Fiinjab, for there are Sperlnf 
Ach relating to pre-emption for Oudh and the Punjab, and those Aets ajiply to Maho- 
nieilatis also (s. 17!)). 

A}?mn, the rules of the Mahomedan Ciiininal laiw are nowhere expressly directed 
to be .ipplled to Miilioiueduns. But there are legishtiir emirlmevls relating to criminal 
Liw in India such as the Indian Penal Code and the CshIc of Criminal Procedure. Hence 
those rules could not be applied on grounds of justice, equity and good eonscionec. The 
result IS that Miihoniedans m Biitisli India are goveriieil by the criminul law of British 
liidi.i. 

5. Justice, equity and good conscience. —The rules referred 
to in s. 2, cl. (ii), may not be applied if they are in the 
opinion of the Court opposed to justice, equity and good 
conscience. But the rules referred to in cl. (i) of that section, 
that is, rules that have been expressly directed by the Legisla¬ 
ture to be applied to Mahomedans, must be applied though 
they may not in the opinion of the Courts conform with justice, 
equity and good conscience. 

Tima the rules of the ^laliniuedan Law of Pre-emption eoine under s. 2, cl. (ii), and 
they are not applied by the Courts of the Madras Presidency on the ground that they* 
are opimsed to jastice equity* and goo<I eonaeiencc, inasmueh as the Law of Pre-emption 
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places lestriction upon liberty of transfer of property by requiring the owner to sell it 
in the first instance to his neighbour. The High Courts of Bombay and Allahabail, 
on the other hand, have apphed the Mahomcdaii Law of Pre-emption to Mahomedaiis 
with this remarkable result that the notion of “justice, equity .ind good conscience " 
held by those Courts differs from that held by the Madr.vs High Court (6). See s. ITS 
below. 

As regards rules which the Courts have been < iprewiy directed to apply to Maho- 
medans, they must of course be applied n‘g.ardless of considerations of justice, equity and 
good conscience. Thus tlie rules of the Mahoinedan Law of Marriage have been e-xpressly 
ilirccted to bo apphed to .Mahoincd.ins in Bengal, United Provinces and Assam (s. 7). 
One of^thosc rules is that a rlivorcc pronounced by a husband is valid, though pronounccil 

I under compulsion (s, 234). Heme the Courts of Ihitish India will not lie justilioil in 
refusing to recognise such a duorce, tlioui'h it ina> be opposeil to their notions of justice, 
equity and good consiieiu-o (c). 

6 * Mahomedan law in Presidency Towns. -(/) As to the 
Presidency towns of (M.idras aiiitl Bombay, it is enacted 
by the Govornment of Indiji Act, 1915, s. 112 \o and 0 
Geo. 5, Ch. 01 ] as follows ; - 


“ The High Courts at Calcutta, Madrsts find Bombay, in 
the exercise of their original jurisdiction in suits against 
inhabitants of Calcutta, Madras or Bomliay, as the case may 
be, shall in matters of inheritance and succession to lands, 
rents and goods, and in matters of contract and defiling between 
party and party, when both parties are subjfict to the Scim(‘. 
personal law or custom having the force of law, ch^cide according 
to that personal law or custom, and when the parties are subject 
to different personal laws or customs having the force of law, 
decide according to the law of custom to which the defendant 
is subject.” That is to say, the law to be applied in the matters 
aforesaid shall be the Mahomedan law if both parties are Maho- 
raedansr Similarly, when a dealing takes place between two 
parties of whom one is a Hindu and the other a Mahomedan, 
and a suit is brought in respect of that dealing by the Hindu 
against the Mahomedan, the dispute between them is to be 
decided according to the Mahomedan law (d). But the 
Mahomedan law to be applied in either case must be such 
portion thereof as has not been abrogated by the general law 
of British India [see notes below], 

{2) The law to be applied by the Presidency Small 
Cause Courts is the same as that administered for the time 
being by the High Courts in the exercise of their ordinary 


(6) Ibrahim v. .V«ni (1870) 6 M.H.C. 28. 

(e) Ibrahim v. Enayetur (I860) 4 B.L.K.A.C. 13. 
(<0 Azim Un-XtMU v. Dale (1871) 6 Mad. H. C. 


455, 475; West and Buhlcr’a Digest of 
Hindu Law, p. 6. 
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oiiginal civil jurisdiction (Presidency fSniali (‘ause Courts Act 
15 of 1882, s. Ifi). 


Earlier claliilcfi. —Provisions similar to those in siib-s. (1) were containeil in the 
Past tiiflia Conipany Act, IStO, s. 17, [21 Cco. 3, ch. 'i'O], which applied to the Supremo 
Courf at (.'alcutta, and the East India Act, 1797, s. 13, [37 (ieo. 3, cli 142]. which applied 
to the Jiccordcr’s Courts .at Madras and Bombay. These .Vets as well as the High Courts 
Acts of 1801, 1805 and 1911 have been repealed and rc-cn.irted by the (iovernment of 
India Act, 1915. But the repeal docs not aliect the validity of any charter or letters 
patent under tho.se Acts [tiovernment of India .^ct, 13<»J. 

Law to ha administircil in rasnt of inlirntanre, snrccsuo)i. conhncl ritiil (hulini/ bciin'eii 
parly and party. -This may Ikj repealed or altered by (he (Joieinor-Oeneral in Council . 
see the Government of India Act, 19l.>, s. 131. and the lifth schcdiilc to the Act. In 
f.ict the Mahomudan law of contract has been almost ciitiich superseded by the’Iiidian 
Contract Act, 1 h 72, and other enact mi-nts, and thus was done in theexeri ise of the power 
given to the Governor-General in Council by the Indian Councils Act, l.Stil. The latter 
Act has been repealed and to a huge extent re-enacted In the (iovernment of linlia .\ct, 
1915 (<'). As regaids interest, it is doubtful whether the MiH.snlinan iiile prohibiting 
usury ha.s been repealed by the Usury Laws Uepeal ,\ct 2S of 18.5.7 {/). The point 
arose in a recent I’rivy Council ease, but it w.is not decided ((/). (See s. 0.5 of the 
Government of India Act, 191.5, and els. 19 and 41 of the ch.iiler for each of the High 
Courts for Calcutta, Madras and Bombayi 

Law to which the dcfcnilnnl ?» suhjcil ■ It is jiioiided bv the l.iltei ixirtioii of the 
section that when the parties are subject to dilTereiit person.il l.iws, the disjiule between 
them is to be decided nccoiding to the law to which the defendant is subject. It is not 
easy to define what thc.se words really mean. The decisions lay down what the words do 
not mean ; they <lo not say wh.at the words do mean. But w hatever the proper consirue. 
tion of those words may be, they do not mean this that wJiore a Hinilii pmehases land 
from a European whicli is bubjeet to his wife’s claim for dower, and a suit is brought by 
the wife again.st the Hindu purchaser to enforce her right, the Hindu purchaser is to be 
in any better possession than a European purcha.ser would be, simply bec.auso the 
Hindu law recognizes no rule of ilower (A). 


7. In Bengal, United Provinces and Assam.--As to Bengal, 
United Provinces and Assam, except such portions of 
those territories as for the time being are not subject to 
the ordinary civil jurisdiction of the High Courts, it is enact¬ 
ed by Act XIT of 1887, s. 37, that the Civil Courts of those 
Provinces sliall decide all questions relating to “ succession, 
inheritance, marriage or any religious usage or institution,” 
by the Mahomedan law in cases where the parties are Maho- 


(r) See Maithiih rhiimtcr \ Itnjinomar 14 

11. b il. Til; Aobin ('hamter v. Kometh 
CAMni/,r(1887)14CaI 781 
(/■) Raw Lai V. Harar Chandra (1868) t B. L. K. 
(O. C ) 1.80 [not abrogated]. Mia Khan \. 
Bilnjan (187U) 5 B. L. R. 600 [abnwated]. 


(A) Sarhie\ \ Proknnmnovee (1881) 6 Pal. 794, 
80S-.S06 [21 (J |‘0 3, Cli. 70. s. 17], .4ri»i 
e«-.Vma V. Dale (1871) 6 Mad H C. 
436, 474-475 [37 (Jco. 3, Cli. 142, 9. 1.1], 
LaJethmandas v, Datrat (1880) 6 Bom. 
188. 183-184; Mahomed v. Xaram (1910) « 
40 Bom. 3.-.8, 30;i, 368, 32 I. C. 939. 
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niedaris, except in so far as such law has, by legislative enact¬ 
ment, been altered or abolished. In cases not jnentioned 
above nor provided for by any other law for the time being 
in force the decision is to be according to justice, equity an<l 
good conscience. 

Cus/om.—Custom biiulni^ mhoiitancc in a particular family lias long bopii rccog- 
ni/od in India (i). Hpiu-c ovuUuice is admissible to pro\i» a family custom of succession, 
at variance with the Mahumedan law, though there may be no express recognition of 
eii.stuin as in the Act cited aboic (/). But tlw burden of pioof m such a ease lies upon 
the party who sets up the custom ; the eiistom must Imj an ancient and invariable 
eiislorn, and it must bo provisl bv dear and unamiiigiions evidence (1). As to what 
is essential to tlie proof of such a custom, see the undermentioned case (»;). 

Jiistii'i', rquiiy aiul gotxl »iiii.<tci< nec, -This , pres-ioii lias been interpreted hv the 
Privy Council to mean the rules ot Kici’-sh law so ti” a-- they are applicable to Indian 
society and circiimslancos (a). 

8 . In the Mufassa! of Madras.- A.s to the Mufassal of 

Madras, it is tmacted by the Madras Civil Courts Act Til of 
1873, s. 16, that all tiuestums regarding “ succession, inheri¬ 
tance, marriage, . . . or any religious usage or institution 

shall be decided, in cases where the pjirties are Mahoniedans, 
by the Mahornedan law or by emtom having the force of 
law, and in ctist's where no specific rule exists, the Courts 
shall jt(!t according to justice, equity anti gootl conscience. 

notes to s 7 .ibove. 

Ju/ilire, eqaUy ami good mtitenotrc. —Sec notes to s. 7 above. 

9. In the Mtifassal of Bombay. -As to the Mufassal of 
Bombay, it is enacted by Regulation IV of 1827, s. 26, that 
“ the law to be observed in the trial of suits shall be Acts 
of Parliaments and regulations of Government applicable to 
the case : in the absence of such Acts and Regulations, the 
usage of the country in which the suit arose ; if none such 
appears, the law of the defendant, and in the absence of 
specific law and usage, justice, equity and good conscience 
alone.” 

Note that not a single topic of Mahornedan law is ejipready enumerated in this sec¬ 
tion. So much, therefore, of Mahornedan law as is administered to Mahoniedans by 
Courts in the Mufassal of Bombay, is administered as a matter of justice, equity and 
good conscience. As to this last expression, see notes to s. 7 above. 


<i) Abdul Hussein v. Sana Hero 45 Cal. 

4.50, 460, 45 I. A. 10, 14, 43 I C. JOO. 

0) Muhammad Ismail v. Lola Sheomnkh (1013) 
15 Bom. I. E. 76, 17 C. W. N 97, 18 I C 
671 [P. C.]: AH Asghar v. Cotlrctor 0 / 
Hulandshahr (1017) 30 All. .574, 40 I. C. 
» 753. 

•Ik) 45 Cal. 450, 45 I. A. 10, 43 I. C. 306, supra. 
approv Ing Dapa Ram v .SoArf Singh (1006) 


Piinj Ecr , > 0 . 110. 

{() Muhammmt v Shnkh Ibrahim (lO-li) 49 I. 
A no, 45 .Mad. 308, 67 I. C 115, (’28) 
A. P. C. 50 [exclusion of females among 
Liibbal .Mahomedans of Coimbatore]. 

(m) 43 Cal 450, 400, 45 I. A. 10, 14, 43 1. C. 306, 

fa) IVag^la V. Shekh Masludin (1887) 11 Bom. 
551,361, 14 T. A. 89, 96. 
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MAHOMEDAN LAW. 


Ufiatjr Kviclonto nuiy be given under tins seif ion of a custom excluding women 
Irorn any share in the inheritance of a paternal relation (o). In a recent case, the High 
Oourt of Hoinbay ga\c effect to a usage prevailing in the Presidency of performing rites 
and ecrcrm.mcH at the graves of deceased Mahomedans, and granted an injunction at 
I lie suit of the Mahomedaii residents of Dharwar icstraiiiiiig the purchaser of a gra\e- 
\,ird from ohstructing them in perfoiming religious ceremonies at the graveyard (p). 
Sic notes (o s. T aboNC. 

I0» In the Punjab and the N*-W. Frontier.—As to the 
Ihinjal) and the North-Western Frontier Provinee, it is enacted 
hy the Funjab Jjaws Act IV of 1872, s. .1, and the Nortli- 
Western Frontier llegnlations VTI of 1901. tis follows : 

“In (]uestions regarding succession, . . . betrothal, 

marriage, divorce, dower, . . . guardianship, minority, 
btistard}'. family relations, w'ills, legjicies, gifts, partitions, 
or iiny n'ligious usage or institution, the rule of decision 
shall be— 

(1) any custom apjdicable to the parties concerned, 
which is not contraiA^ to justice, equity or good cons¬ 
cience, and has not been, by this or any other enact¬ 
ment, altered or abolished, and has not Ikmui d(‘clarcd 
to be void by any competent authority : 

(2) the Mahomedan buv, in eases where the parties arc 
Mahomedans, .... except in so far as such 
law has been altered or abolished by legislative enact¬ 
ment, or is opposed to the provisions of the Act, or 
has been modified by any sucli custom as is above 
refeiTed to.” 

“ In cases not otherwise specially provided for, the Judges 
shall decide according to justice, equity and good conscience.” 

Ajiiii'i-Minrinn. 'I’lio proviMuiis of tho Ajuior-Mcrwara l.iiwx, Rcgulafion ill 
of IS"7, hs. 4 mill o, an- (o the s.imo i-ffovt. 

(’iixliiin " \s log-uiLs Muh(>mfiliiii.s, jiro.stitulioii is not looked on by their religion 
or their laws with any more favourable eve than by the Christian religion and laws.” 
Aeeordingly the Chief (’ouit of the I’unj.vb refused to recognize a custom of the 
Kanchniis which aimed at the continuance of prostitution as a family business, and the 
deciMion was upheld by the Privy Council on appeal (i/). See notes to s. 7 above. 

JumIici , equity ami gooil roH-xcicnce.— Sco notes to a. 7 above. 

lOA. In Ajmer-Mcrwara.— The provisions of the Ajrner- 
Merwara Laws, Regulation III of 1877, ss. 4 and 5, are 
almost to the same effect as the Punjab Laws Act 4 of 1872 
[s. 10 above]. 

(o) Abdul J/iimeiii v Aona Dim 4.'i fal. I («) Ubault v Umrao Jan (189.1) 21 Cal. 149, 20 

4.'i0. 4.-I I. \ 10, 43 I C. son. I. l<i:j. 

(p) Itanirao v. Huylumlbiin (1901) 20 Bom. 198 | 
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n* In Oudh.—The provisions of the Oiicih Laws Act 
XVIII of 1876, s. .3. as rc'gards the law to be administered in 
the case of Mahomedans are the same as in the Punjab. 

12* In the Central Provinces. -As to the Central Pro¬ 
vinces, it is enacted by the Central Provinces Laws Act XX 
of 1875, s. 5, as follows : -- 

“ In questions regarding inheritance, . . . betwjthal, 

maiTiage, dower, . . . guardianship, Tiiinority, bastardy, 

family relations, wills, legacies, gifts, partitions, or any reli¬ 
gious usage or institution, the rule of decision shall be the 
Mahomedaii law in cases where the parties are Mahomcidans 
. . . except in so far as such law has been by legislative 

enactmtuit altered or abolished, or is opposed to the provisions 
of this Act: 

“ Provided that, when among any class or body of persons 
or among the members of any family atiy custom prevails 
which is inconsistent with the law applicable between such 
persons under this section, and which, if not inconsistent with 
such law, would have been given effect to as legally binding, 
such custom shall, notwithstanding anything herein contained, 
be given effect to. 

“ In cases not provided for by [the above clause], or 
by any other law for the time being in force, the Court shall 
act according to justice, equity and good conscience.” 

Ciislom.- Sec notes to a. 7 aljuvo. 

Justice, equity and good eonscieuee ,—See notes to s. 7 above. 

13. In Burma. —As to Burma, it is enacted by the 
Burma Laws Act XIII of 1898, s. 13, that all questions re¬ 
garding succession, inheritance, marriage, or any religious 
usage or institution, shall be decided, in cases where the par¬ 
ties are Mahomedans, by the Mahomedan law, except in so 
far as such law has by enactment been altered or abolished, 
or is opposed to any custom having the force of law. In cases 
not specifically mentioned above nor provided for by any other 
enactment for the time being in force, the decision is to be 
according to justice, equity and good conscience. 

Custom, —See notes to s. 7 above. 

^ Justice, equity and good conscience .—See notes to s. 7 above 



(JHAPTEK II. 


Conversion to Mahomedanism. 

14. Meaning of '^Mahomcdan.” —The expression “ Maho- 
niedan ” in the Acts and Statutes referred to in ss. 6-13 
includes not only a Mahoniedan by birth, but also a Maho- 
medan by religion. Hence the Mahoniedan law applies 
not only to persons who are born Mahomedans, but also to 
persons who have become converts to Mahomedanism, provided 
the conversion is bona fide, and not merely a colourable one (r), 

[A (^liiintian, A, inaiiuil to a ('liiiali.in wite, B, li>cs .ind (ohabith A^jth a Native 
OliriNtiiiii A\(inmo, ('. With a view to letiah/.c the union LetMoen them, .1 and C both 
bceonie Mahoniedaiis, and iiiaiiv in Nalioiuedan Unin tinrtiitj lh>' hJtUmc of H. Tlie 
mainline la not valid The eonveision cannot be said to be honti jUir, ns it was actuated 
solely by the desire to enjoy the jinvilejcc', of jiolygamv eoiiferri'd b_\ the ■Mahoinedan 
law: Skiiuier v. Ortlc (1871) 14 \1. 1. A. 30ft. See also hi Ifif mitUi'r of Jtinn Kiiiiian 
(ISftl) JS Cal. 204, and .Vn/ic/i v. Thr Croin. (Ift20) 1 laih 410, oft 1 ('. 33.] 

15. Effect of change of religion. -It is an open qiu's- 
tion whether conversion to Mahomedanism, made honi'stly 
after marriage with the as.sent of both spouses, and without 
any intent to commit a fraud upon the law. has the effect 
of altering rights incidental to the marriage. 

[.1 and B, both M.ihoinedanN eapouBC Chnatianiiy. and iri.nry in Chiistiiin form. 
After some time they both revert to Mahomedanism, and <n> through a foim ol mar¬ 
riage a second time iRcordiim to Mahomodnn law. Aftei .1 ^ deatli, Ji sues .1\ relations 
to recover one-eighth of .f’.s estate as his widow according to Miihoiriednn law The 
defence is that /f was du'orred liy .1 according to Mahoniulnu foim some tune tiefore his 
death. Siipjiosing the divorce is proved, is the divorce rithd so as to e.\(.lude B from 
inheritance, regard being had to the fact that tho marriage was piiinnrily in C'hn..tian 
foim, .Hid tho divorce was given m Mahomed.m form V This question was left open 
by their l.oidsfiips of the I’livy Council, as their lA)rd:,hip.s held that the divorce was 
liot pioved . Skiiiiiri v. Slinmr (ISftT) 2.J Cal. .''.37, .'iU!. 2,5 J. A. 31.] 

16. Khojas and Cutchi Memons. —In the absence of proof 
of special usage to the contrary, Khojas tind Cutchi Memons 
in the Bombay Presidency are governed in matters of succession 
and inheritance, not by the Mahoniedan, but by the Hindu 
Law (*’). 


I7-.JS . Ha) llahnilnr \ Hohen (ISS2) 

(«) KhojZ'alitl ilemvii'.’ Vote (I.s^T) lVri>’s O C. 
110. Ilirhat V. (.o,t«ii (ls7.-i) 12 Bom H.C. 
204 tKhoJnsl. AMul Ciiiliir % Tfriirr (lS.a4) 
U lleiii. I'lS [I'utclil Stcra(iii«l. Mahumed 


Sidirk Httji Ahmed (1887.) 10 lloiii 1 
[Cutchi Mcmuiis], Moom Haji Joonas v. 
Hnji AMnl Hnhtin (100.'.) 30 Bom 107, 
Sahio Stdirk V .4/1 Mahomed (1904) 30 
Bom. 270, Jan Mahomed v. Dalit (1914) 
33 Bom 4l!l, 22 1.0. 195: MangaUat v. 
Abdul (1914) 10 Bom. L. H. 224, 23 I.C.^ 



CONVKRSION TO MAHOMEDANISM. 


Khojas and C'utchi Memoni were oii!;inally Hiiidu4. They became convorta to 
Atahomedaniam about 400 years ago, but retained their Hindu law of inheritance and 
aiicceasion as a niistomary law. Hence the Hindu law of inheritance and succession 
is applied to them on the ground of enstoin. This custoiu is so well established among 
them that if any member of either of the.so communities sets up a usage of siiecession 
opposed to the Hindu law of succession, the burden lies upon him to prove such 
usage (1). Wheiv, however, Ciitelii Memons migr.ite from India and settle among 
Mahomedans, as in .Mombasa, the presumption that they have .idopted the .Mahomedan 
custom of suoecssion should be leadilv made. Wheie, therefoie, a C'utchi Memon family 
migrated from Cutch to Momb.ss.i. and settled thcio for alioiit liftv years, il was 
held upon the e\ idenco m (he i asc that the fanelv '^as gnvemed b_\ the Mahomedan 
law of suece^sKin {«) 

Ciilrfi, Mi'iiioiii lit—It H now piovid-.i bv .s 2 of the CiiU hi Memons Act 40 of 
1920 and the (hitc hi .Memons Aniendn ent .\< t 31 o* I'ti:!, that any prison who satislies 
tlic prcsciihed autlic’ity— 

(a) th.it lie IS 'nielli Memon and is the jicnsoTi whom hciepresenls liiiiiself lobe; 

(h) that he IS competent to ceatract within (he meaning of section 11 of tlio 
Indian Contrai t Act, 1.S72, and 

(e) that he is resident iii British India, 

may hv dcchii.ition in tlii* preseiibed toim and filed Indore the |)ie.«ciihed authority 
di'cl.ire that ho desires to obtain the lienelit ol this \et. and thereatter the deelaraiib 
and all Ills iriinor children and their doseeiidaiits shall in matters of sin cession and 
iiiheiitaiite bo govciiied by the Mahomedan law. 

I6A« Testamentary power of Cutchi Memons* —A Cutchi 
Meiiioii may dispose of tlic whole of his property by will. 

\ uiistom to that effect wa.s proved in Ad>»cale-(Js)Uirnl v. JtnibalMi {v). Tlieie 
IS no doubt that .i similar eiistom e\ists among tbo Khoj.is of Bombay. .Veeoidmg 
to tho .Mahomedan law, a, testator cannot dispose ot mnrf than oiir-thiril of his pio- 
perty by will : see s. 104 below. 

I6B. Halai Memons* —Halai Memons domiciled in Bom¬ 
bay are governed in all respects by the Mahomedan Law (iv). 

ilalai .Memons of Potbaiidai in Kathiawar follow in matteis of Miecessioii and 
iiilientance Hindu law and not .Malionieclan law, ditleriiig in that respect from Halai 
Memons of Bomhav. It was so held In the underracntioncd c.isc! upon evidence of 
custom among Halai Memons in Porhandar (x). 

17* Sunni Borahs of Gujarat: Molesalam Girasias of Broach* 
—The Sunni Borah Mahornedans of Clujarat (//) and the 
Molesalam Girasias of Broach ( 2 ;) are governed by the Hindu 
law in matters of succession and inheritance. 


(() Abd'ilnthiM V. Ihtlimiibiii dftl.')) Ill \ 1'., 

.10, 18 Itoili L. II. 610, SI 1. «• 411, 
Hirhai \. (loihtn (l.ST.I) 12 I! II r 204, 
lor., nuhimalhaj. v llirlMi (1877) ‘1 Jloiii 
a4 . Ill re Hap IrviaU <18S«) 6 lioiii ri2 , 
Anhabaiv Haji Tyab (18S2) 9 Horn. 11 >; 
Mahumid StdiH- v. llajr Ahmed (Isis.'i) 
10 IJom. 1, In the iioode of Miilhai (1866) 
2 II. U. C 276. Thu Uiiiilu law ns 
joint family property rtor^s not apply t 
« C'utchi Memons ■ llaji Ooimaii \. Ilaioo 

(1923) 47 Horn. 360. ('23) \. It. 148 
<(h) 4.3 r. A. S.'i, IS Horn. 1, K. 635, 32 I. C 413, 


(B) (lor.) 41 Horn 181, 31 I I' 1116, Ailniriile. 
(IriirriU Kermali (1001) 20 lloni. 133, 
US, 149. 

(le) Klioias and Memoni' Cn't (1817) I’crry’s 
lilt r'.as . 110, 115. Khalabai \. Mahomed 
llaji Alni (102‘tj 53 I. A. lOS, 47 Horn. 
Ill.. 72 I C. 202, ('22) A. 1*. C. 414, 
alfiiig (1018) 41 Horn. 647, 51 (. C. 511 
(r) (10-21) ,53 I. A lOS, 47 Horn. 146, 72 1. C. 

202, (’22) A. P. (_■. 414, lepra. 

(y) Hill Haiji V llni .'<aiitot (1.801) 20 Horn .53. 
(c) hile.iii‘iiji V. Harmaiii/ji (1894) 20 Uom 181. 





10 


MAHOMKDAN LAW. 


TriCfti’ LMinNuinitifs also ni-is H'nilus, and been mo stibsi-qiicnfly f<in\erts 

I ) Miihotncd.inisiii. 1 lip Sunni J^oiahs ol fliij.uat must not be (onfoiinded witli the 
Unralis of M()ml)a\ who are Sh.ahs See ■- 2f) IicIom. 

I7A. Lubbais of Coimbatore. —As among Hindus, so among 
I lie liubhais of tke Coimfeatore District, the sons exclude the 
(Idlighters from inheritance («). 

'I'lif Lnbbai Alahomcdans of (.'oinil>.iti'if wtic ou^inallj' Tanid-‘-|it'al.u’." Hindup, 
who s«b■!<■()iifiitly became coiiveit“ to M.ihoiiicdaiiisni. 'I'hcv letain tbc II ridii rule 
cX'billing females Irom 

(«) .S/»id AliilMimm'i'i (l'il(i) i'J Mad <<04, .0 I f .sIMi. 
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CHAPTKE [|[. 

MAHOMKDAN SkCTS and SrB-KSE(!TS. 

18. Sunnis and Shiahs. —Tlio Miilioinrdans are divided into 
two sects, namely, the Sunnis anrl tin* Shialis. 

Thi' (JuUilii MeiiK.nh of B<>iii)m\ and Hal.ii M( iiioiis lK‘lon^ to thf Suiini hOft. Set" 
Hh. 10, lOA and lOB above 

The Khojas un«l the Boiahs of Boinba. •al'inj' to tiie Sliinh M‘(t. See ss. 10, lOB 


19. Sunni sub-sects. —The Sunnis are divided into four 
sub-sects, namely, the Hanafis, the Malik’S, the Shafeis and the 
llanabalis. 

The Sunni Mahomedans of India belong principally to 
tfie Hanali School. 


I’n'nuinittioii an to SutiHi!>\i, —'Die jireal iiiajotity of the Mahomedans of this country 
being Sunnis, the prcsunix>tion will be that the parlies to a suit or proceeding arc Sunnis 
unless it ia shown that the parties ladong to the Shiah sect (b). 

20. Shiah sub-sects.-— The Shialis are divided into three 
«ub-sects, namely, the Asna-Aasharias, the Ismailias and the 
Zaidyas, 

There is ,\et another cl<iss of Mahoincdans, called Motazala . They arc sometimes 
spoken of by Mr. Ameer All as an iiidepciident sect and somctimeB as an early ofTshoot 
of the Shiah sect; see Ameer All’s Mahomedan l>aw, Vol. ii, pp. 21, 1.5K. 

21. Each set governed by its law. -The Mahomedan law 
applicable to each sect is to prevail as to litigants of that 
sect (c). 

The Sunni law will therefore apiily to Sunnis and the Shiah law to Shiahs, and the 
law peculiar to each suli-sect will apply to persons belonging to that sub-sect. 

22. Change of sect.— A Mahomedan male or female who 
has attained the age of puberty, aiay renounce the doctrines 
of the sect or sub-sect to which he or she belongs, and adopt 

<6) Bafaluu v. IhlaiUi Khanum (1901) 30 Cal. I (t) Deedar nottnn t. Zuhoor-oon-Nt$ita (1841) 
• 883,686. I 3M.I. A. 441,477. 
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the tenets of the other sect or any other sub-sect, and he or- 
she shall thenceforth be subject to the law of the new sect or 
sub-sect (d). 

23* Marriage.—A Sunni woman contracting marriage 
with a Shiah does not thereby become subject to the Shiah 
law (e). 


Tilt* s.unc [ii'<i|«ivition, it uould IkiM "ocid of a Shiah ivomaii iimirjing a 

Sunni. 


(i/) i'''M \ IJ \ll j irom Miiifi'iisiii to llaiiimiHiii) 

J!KI, 17 f A 7'i xImiiki' ol si>< I), M'lhum- I (<) .Va.iat t(IS8-) 4 \II 
iiiiiit\.(lii n« (I8ul) I It II. <■ i)> (■ li.iiiKC I 
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CHAPTER IV. 

Sources and Interpretation of Mahomedan Law. 

24. Sources of Mahomedan law. —Tlicre are four sources 
of Mahomedan ]aw, namely, (1) the Ivoraii ; (2) Uadis, that 
is, precepts, actions and sayings of the Prophet Mahomed, 
not ^vritten down during his Ufetina*, but preserved by 
tradition and handed down by authorised persons ; (3) Ijmaa, 
that is, decisions of tlu' c<niipanions of Mahomed and his disci¬ 
ples ; and (4) Kiyas, being analr)gical deductions derived from 
a comparison of the lii'st three soil! ces when they did not apply 
to any particular case (/). 

The KnjitD the evem-si' of reahoii, and it apjioara that though Ahii Uauila, 

the founder of (he llanati set t of SunniH, was. so niueli iiieliiiod to tho exercise of reason 
that he imjuentiv pieferied it iti uiany oases to traditions of single antliority, the 
founders ot the other Sunm sects seldom resorted to Khas (g), 

25. Interpretation of the Koran. —The Courts, in adminis¬ 
tering Mahomt'dan law, should not, as a rule, attempt to put 
their own construction on the Koran in opposition to the 
express ruling of Mtdiomedan commentators of great anti¬ 
quity and high authority. 

Thus u here a passage of flic Koran (Sura ii, vv. lMI-242) w.is interpreted in a parti¬ 
cular wav both in the Heda,\a (a work on iLu Suimi law) and m tho Iinamia (a work 
on the Slnn'i law), it was held by their r.or<lsliip8 of tlic Privy Council that it was 
not open to a Judge to construe it in .i different manner {h), 

26* Precepts of the Prophet. —Neither the ancient texts 
nor the precepts of the Prophet Mahomed should be taken 
literally so as to deduce from them new rules of law, especially 
when such proposed rules do not conduce to substantial justice. 

The words of the section are taken from the judgment of their Lordships of the 
Privy Council in Baqnr Ah v. Anjuman (i). 

It is a rule of Mahomedan law that a gift in perpetuity is not valid unless the gift 
IS one to Charity. Is a gift by a Mahomedan to his own children and Iheir descendants 
a gift to charity ? No—was the answer given by a majority of the Full Bench of the 
Calcutta High Court in Bikani Miya v. ShnkLal (t2). Yes—was tho answer given by 
Ameer Ali, J., in a dissenting judgment, relying on the following precept of the 
Prophet Mahomed : “ A pious offering to one’s family to provide against their get¬ 

ting into want is more jiiuus than giving alms to the beggars. Tho most excellent form 
of sadakah (charity) is that which a man bestows upon his own family.” Referring to 


U) Morltv, lutrod. ccxxvll. i 25 Cat. 9,18, X9«, 204. 

ig) lb. p. rcxxxvi). (i) (1002) 2.'> All. 286, 254, 30 T. A. 94. 

(A) Aga Mahomed Jaffer y.Koolsoni Beebee (1897) I (i2) (1893) 20 Cal. IIH. 
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the jiidgiiiont of Ainci'i Ali, .1 , their LuiiKliijis of the I'rivy Council observed m a later 
tfi'io (j), that it was not safe in deteiiniiiiiig what was the rule of Mahomedan law on a 
jiartioiilai siibjet t to iel> upon abstiact precepts taken from the mouth of the Prophet 
without knowiiio the context in whuh those precepts were uttered. TheirLord.ships 
further (diserxed that the rule ol .Mahomedan law on the .subject was that which was laid 
down by the majoiity of the Full Bench, and that the new rule of law sought to be 
deduced from the prci'cpt of the I’rojihet by Ameer All,.I., was not one that would 
conduce to ju.stice. A wakf in favour cd children and descendants is now declared 
to be legal by the Mussalman \\ aki Validating Act VI of I!)i;j, jiroviileil there is an 
ultiiu.de gift to charili. Sei‘^s. I.Mt-Kil below 

27. Ancient texts.- New rules of law are not to he 
introduced horau.se they socni to lawyers of the present day to 
follow loji;ieally from ancient texts however authoritative, when 
the ancient doctors of the law have not themselvTs drawm those 
conclusions (/■). 

28. General rules of interpretation of Hanafi law.—'Jdie 
tliree jp*eat exponents of the Ifanafi-Sunni Law are Abu TTanifa, 
the foundiM-of the lianali school, and his two disciples, Aim 
\'usuf iind Imam Muhammad. 


It is a d('jieral rule of interpretation ot the Ilanali law 
that w4iere there is a dilferenee of opinion between Ahu TTanifa 
and his two disciples, Aim Yusuf and fmam Muhammad, the 
opinion of tlie di.seiples prevails (/). Where there is a difFercmee 
of opinion hetu'oeii Ahu IJanifa and Imam Muhammad, that 
opinion is to he accepted wdiicdi coincides with the opinion of 
Aim ^'usuf (>a). When the tavo disciples dift’er from their master 
and from each other, the authority of Ahu Yusuf is generally 
preferred (>/.). But these rules are not inflexible. 

When it is doubtful which is the bettor opinion on a 
])artieular (jue.stion, the Courts of India ought to follow that 
opinion wOiicli is most in aeeordanee w'ith justice, eciuity and 
good eouseienee (ff.2). 

28A. Rules of equity. -'Phe rules of equity and equitable 
eousideiatious commonly recognised in Courts of Chancery in 
England are not foreign to the Mussulman system, but are 
ill fact often referred to and invoked in tlie adjudication of 
ca.ses under that system (o). 


0) i 




(A) 11 , 1 . 

(/) Uhn“u 
11 \ 

(ni) (IS.SH) f. 
(/i) kfthttm 


( S \I1 Utl. Ifill-tllT. 
Ml. (1. 1112. rKpril 
llihiv \ ’ 

Oil. 

1 Still) l; 


’ U 3 0.348 .aniiid. I 


> Ml 


il’il Hememhm 


.. opiiiKiii lit lintiin Miili.iiiiiiiiiil .ihuiilil 
111' prcfcired to that of .\bii Yimif, the 
I iiiirt thinkiii); (though cnoriroiiHly) that it 
was so laid down h> the Full lleiith in 
haniii .Uiyri \ f'hiik /.lit (ISU.i) 20 Cal. I IK 
(Ii2) dez B.I/IO V. J/u/aimniiirf (1U25) 47 All 823 
(o) llntmin Hiht \ Zubiiida tiUn (1910) 4 i, 

I \ 204. 301-302, 38 All .381. 582, J8 
1 C .87. .See Maiia)'.i, Hook XX, p. 3.14, 
"Of the duties of the Kawe ” 
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( IJAFrKR V. 

SrccESSioN AND Admixtstiiation. 

[Tlic Iwii puiici]Ml Ac U 111 limi in Kiitisli liitlii iilaliii^ to the -m i'f>,hioti to and 
ildininisti.ttioii nt tlin cvtalo nf ili‘o<.iM‘d |ll•l•^oll~ .in* ttii* iiidiaii Su<-ci--siiin Act X of 18t)5 
and the I’loljalo .mil Adiiiiiii..ii.ilioii .Vit V-it ISSl, both now aiii.il^caniatcd into otW' 
Act bciiij; the Slice csNioii Ai * ot l’ln .'mo < cs* loii \< t of ]<S(i.><ii)iilicd to ICiiiopcaiiw, 

I'aisis, l<2a.^t Indi.iici and to ill X.iiitcs i ' Inili.i oCn i thin Hnidn.'C. Mahoiiicdiins and 
Hiidhist*!. The Pi dilate and Vdnunef ration Act anplieil to iliiuln~, Mahoinedana, and 
Biidhiata. Since me I.i1tc*i .^el applied to Mindns aa 'well as Mahonicdaiih, it contained 
only (Iciiiiiil rules lehitnif; to adininisiti.ition and siieiesMoii. The (>aiiio dislmction is 
iniuntanicd in the new Act Tin* iie»v Act is iiieielv a CoNMihilatinK Act. The present 
chapter ( ontains ipcc od ni/'s' oj M iihtnm dun luic lelatiii}' to adniinistration and succes¬ 
sion and a few inics Iroin the Prohate and Adniiiiistiatioii \>l.] 

29. Administration of a Mahomedan’s estate, - -'riie property 
of 11 tleceased Malioniedari is to be applied siiceessively in 
payment of (1) his funeral expenses and death-bed charges, 

(2) tixpenses of obtaining probate or letters of administration, 

(3) wages due for service rendered to the deceased within three 
months next preceding his death by any labourer, artisan or 
domestic servant, (4) other debts of the deccuised according to 
their respective priorities (if any), and (5) legacif^s not exceed¬ 
ing one-third of what remains after all the above payments 
have been made. The residue is to b(? distributed among the 
heirs of the deceasetl according to the law of the sect to 
which he belonged at the time of his death (/>). 

The (irder set forth abcive follows the proMsions of flic Probale ami Acliiiinistra- 
tioii Act, ss. 101-1(^1, HOW the Siicecssioii \a of ss. ami s. 32.5. As leoards 

item No. {."i), it is to be notefl that a .Alahoincd.rn cannot by n tll dispose of more than oiip- 
third of what remains of his proiK*rty alter payment of his fuiier.1,1 expenses and debta. 
unless the heirs oonseiit thereto after his death. 

If the deceased was a Sunni at the time of his death, his property would be clistri- 
biited among his heirs according to Sunni law, and if he was a Shiah, it would be distii- 
buted aeeording to Shiah law. In other words, succ'ession to the e.stati* of a dcteasecl 
Mahouif'dan is governed by the law of the sect to which he belonged .it the time of his 
death and not by the law rif the sect to which the persons claiming the estate as his heirs 
beJong ip). 

The person primarily entitled to administer the estate of <1 deceased Mahomedan 
(i.e., to apply it m the manner set forth in the section) is the cttcitfor appointed under 
(fi) JJnyiit-un-ym/iit \. Mahainiuad iJfWO) 12 All 17 I. A. 7J. 
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his will. [{ thi’ (Irprnscd loft no will, the perso*n entitled to administer Ins estate is the 
person to wliom letters of administration arc granted. iSueh a person is called adminis- 
trtilor. 'I’lie [iiTsons primarily entitled to letters of administration are the heirs of the 
dot eased. I f no letters arc obtained, the heirs are entitled to administer the estate. 

30» Vesting of estate in executor and administrator. —The 
executor or adniinistrator, as the case may be, of a deceased 
Mahometian, is, under the provisions of the Probate and Ad¬ 
ministration Act, 1881, now the Succession Act of 1925, his 
legal representative for all pinpo.scs, and all the proyierty 
of the deceased vests in him as such. 

But sinci' a Maliomedan cannot dispost^ of by will more 
than one-tliird of what remains of his property after payment 
of his funeral (‘xpenses and debts, and since the remaining 
two-thirds must go to liis liiurs as on intestacy unless the heirs 
consent to the legacies exceeding the bequeatliable third, tlie 
executor, when he has realized the estate, is a bare trustee for 
the heirs as to two-thirds, and an active trustee, as to one-thii’d 
for tluj purposes of the will; and of tlu'se, trusts, one is created 
by tli(^ Act and tin* proliate irrespective of tlu^ will, the other 
by the will established by the probate (q). 

The Ill'll paiiigiaph is u rcpuxlm lion of the jirovisions ot .« 4 of the I’lohiitc and 
Admiiiistriitioii Ad, non s. 211 of the Smee.s.sioii Ael of J92.'>. ,\n c.vciiitui iiiidei' the 
.Mahomciliiii law is (allcil inisi. denied fiom iritsii/at iihidi lueans a will. But though 
the .Vrahoiiiediiii law rei ogiiised a iiusi, it did not reeogiiize an admini.str.itor, theie being 
nothing aiialogoii.s in thnt law to “ lelteis ot administiation.'' A Wiisi or c.ieciitoi nndci 
the Mahomedau law was merely a miiiinqir ol the estate, ami no part of the estate of the- 
ilece.ised r< slcil in him a.s siieh. As a nmnuqrr all that he was entitled to do was to pay 
the debts and distiihiite the e.stiite as directed by the will, tie had no power to sell or 
mortgage the propcit,! of the ileee.ised, not eieii lor the paiment ol hi.s ilehts. The 
powei-s, hiiweier, of a .Maliomedan cieiiitoi under thr l‘iobiile and Jdnnnistinlinn Ad 
now the Sm cession .\et of ]!>2.*». aie miuh laigei, foi under that Act the propiity ol a 
deceased .Maliomedan rests in his e\eeiitoi. The proin-rty lests whether or no he takes 
out pioh.ite. .\s a lesiilt of Iho lestimj of the estate iii a Mahomedan exccutoi, ho has the 
power to ili.spo.'e of as he think.s lit the property for the time being veshd in him in the due 
coiirseofadministiation.apowerwhiehlieilid nut possess liefoie the Probate and Ad¬ 
ministration .\d (r) fsee s. 00 ot the Act. now s. .‘J07 of the Sueeession Act of 1925'1. 

3h Devolution of inheritance. —Subject to the provisions 
of tile ioregoing section, the whole property of the deceased, 
wlu're he has died intestate, or where he has left a \\t11, so much 
of it as camiot be, or is not, disposed of by his mtU, devolves on 

tn) Mir.,1 K>:rriilHl,iiH ^»uah ^u;l,at-ud-Dou^a , llOiii 231 70 1. C 268, (’22) J B. iOi. 

(llKKO .t.tOl. 110, 128 32 1 A 244. 257 Hut see the ilicta ot Pimh, J.. in Aotoiii 

(r) Maid'ieeJ I'loii/ >. Himjoiurdfts (lti23) 47 I liihre v Mahnmetl lahak (I'.ilO) 37 Cal. * 

I 839, 8.1. C. e»5. 
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his heirs in specific shares at the moment of iiis deatli, and the 
devolution is not suspended bv reason merely of debts being 
due from the deceased. 


Tlic above rule ftjllow. fioin tlie (leiLimi of tlie Allahabad J[i''b Coiiit in Jafn. 
Uegun) v. Muhainmeil (. 1 ) riMd with the lueceiliiii; -.ei tioii. Wlieii a Malioiuedan 

di(''. le.i\iiisjc a ^\dl, and theie an e\ei iitoi it]ipoint('d under (be will, the propei ty of the 
doeeased vests in the e\ei-iili>r siib|i-( ( (.»tin* ,<!.o)siniis t>l the second paraurnph of s. 3U. 
When a M.ahoinedan ilies inte'tati, and tlieie is a ffran! made of letters nt adnunistiaiiun 
of bis properly,the pioiieitv \i stsiiitbe.ulinmisti.i'or Hut u hen theie 1. no executor 
or adniinistraToi, the piopeit\ ot the de-e.isol \.-sts •( the iiioiiient ol his death in bis 
hi'im. The reason wby the property ot .1 di • .sed vests m his huts in 

theabsenie of anevenilor 01 ndn'«.<ti in 1 is ilui the Habomed.in law does not 
ieeO!»nise any hdm/itotlie estate oi ihe deee.ised (<). it it did, Ins propei ly eonld 

vest only inhislcital /epreiti'iiAd/'V, <0.11 n. bis executor 01 aduiiiiistiator, and it could 
not vest in his hcira, 

Tlie propertv, when it vests in the Ikuis, vests in Aficrijic that is. the heirs 

take their sliaros in sevei.dtv. tlie-r lyrlits beinu .inalouoiis to those ol tenants-iii-eoin- 
moil (li) 'I'he sbaie of eacli hen Uejun distiibiition is said to vest in Imn hi intereit. AJtfr 
<listiibiition. tlio shate vests in the lien itt yiosstisimi. When an Imir comes into y;o«- 
scssKoi ol his shaie, it is clear that he mcv .ilienate it bv sale. 11101 tuaue, uiU or other¬ 
wise. Hut he h.is not uot the s.itne pouei.s of dis|)osi(ion when the >1111'' has not yet 
been vested m posstssion. 'I'hiis a v.did ijijt < ainiot be made b.v an hen of Ins hbaio which 
li.is not vet vested in Inin 111 possession e\<cpt to a ro-fini (s 1:51), And as leijards 
ilispo-itioii by wav of dhJi’ or iii >1 hj'i'i . the validi'v of tbe ilisposition depends on tlio 
londitioiis set foilh in the next set t ion. 


Lniut'itiiin —Wlieie tbe beii' o! a deeea-ed Maboineilaii lontinne to live as tenaiita- 
m-cotninoii without divnlui!' tbe estate, ami a suit is siibseiiuentU biouubt bv one of 
them forieeovei v ot Ins sbaie bv p.iitilion, limitation does not run fioin tbe date of tlio 
death ol the deceased . in otlu'r wools. i( is ait. 141 and not nit. 123 ot the Liniitatioii 
Act that ^;ovci IIS the penod ol limitation (»y. 

AihiiiiiiDlr<ili<nii^inl —Itnia^ beiebe noted tlial anv one of the heirs ma\ bung an 
administration suit , he is not bound to biiiiu a suit for partition (w). 

32- Alienation of share before distribution. —(2) “ A cre¬ 
ditor of a deceased Maliomedau cannot follow liis estate into 
the hands of ;i bona fitle purchaser for value to whom it lias 
been alienated by his heir-at-law." Jn other words, any heir 
may, even before distribution of the c.state, transfer his own 


(if) (ISSj) T All S22, follovrccl tn Muhammad , 
Ai/nu V. liar Sahi (1885) 7 AU 71« 1 

(t) Amir ViilhiH v. Hay Sath (1894) 21 Cal 411, \ 
:il5. The contrary opinion expressed by I 
Markby, .T , in Atsnmcdhtm Xema Bibee \ 
V. Luti-hmceput Hwgh (1878) 4 Cal. 142,158, 


V Kiithnamarhanar (1917) 40 JIail. 243, 
251, 40 1 C 210 

(i) Kallamjuuala v. liilnthaya (1920) 44 Uoni. 943, 
.S8 IC 4-'; Avfdm v. Bu Umrao (1921) 
4ri Bom. 519. 59 1 C. 780 ; mst. Zamab 
V. Vhulam Kaxul (1923) 4 Lah. 402, 73 I. 
C. 425, (’23) .Vll 519. 

(if) Eftafally v. AbJealx (1P21) 45 Boin. 75, 59, 




18 


MAH().MKf)AN LAW. 


share cf the inheritiince (r) either by a})soliite sale or by mort¬ 
gage atid give the traiishirce a good title thereto, notwithstand¬ 
ing any debts that might be due from the deceased, provided 
that tlie transfen^e acts in good faith and under circum¬ 
stances whicli are not such as to raise a n^asonable presump¬ 
tion that he had notice of the debts {ij) |il]s. (a) and (e)]. 

Kven if the transferee lias not ice of the debts, the transfer 
is not absolutely void, but Yoidable mmidy at the option of 
the creditor, .so as to entitle him to follow the estate in the 
liauds of the transferee. But the creditor is not entitled to 
follow the estate in the transferee's hands, unless the a.ssets 
in the hands of the heirs are insufricient to satisfy liis claim ( 2 ) 
[ill.(d)J. 

(,'i) Where the estate or any part thtu'C'of consists of 
immoveable property, and the transfer is made by an heir 
of his share in such property tlurmg the pendenci/ of a creditor's 
suit in which the creditor obtains a decrc'c passed for the 
payment of his debt out of the estate which has come into the 
hands of the heir, the* transferee will be affected by th(‘ doctrine 
of lis pendens (a) |ill. (e)J. 

ExpUmntion. —Transferee " within the meaning of this 
section includes a purchaser at a sale in exi'cution of a decn^e 
obtained against an heir by his creditor (6) [ill. (b)]. 

Iltii'itriitioii.f. 

[(.i) A M.ihoiiii'ilati, who owos a »(im of monev to <■', dips h'liviiif; (’I'rliiiii hi'ii". 
TliP heirs m-H the w hole of the properlv of the deieased to J‘ befoio pax nieiit ol the debt 
duefof /'buxsthejiro|iertx'W'ithoutnoU<oof thodebt due to C. f'thea obtain.s a 
decree uttaiiist the heirs for the ainouiit of the debt, and m exeeiilionofthe decree 
applies tor an attachment of the propeity sold by the heirs to J\ alle;'in}j that the hen s 
had no riaht to alienate the propeitx of the dex-eiised before p.ayment ot the debt due from 
the del eased. (' is not entitled to altaeh the pio|M*rty in the hands of /', the lattei 
beiiij' .1 hiiuii-jidr piirehii'er lor value without iiotite of C's ilaiin : Lriiid Morti/tnju liaiiL 
V. Hiiiifiulhdii (ISSO) 7 (' L |{. 4li0. 

Xiiti So lonn as the est.ite of a deeeiised Mahoinedan is in the hands ot his heirs, a 
1 reditor ot the dei e.iscd who has obtained a ileeree against the heirs for his debts max 
folloxv it in tlie bands of the hens, that is to say. he may altaeb the estate ni the hantls 
of the hens in exeeution ot tlie dei ree But the ease is ditfenmt when the estate has been 
sold bj the heirs, and it has p.issoil into the purchaser's liamls. In sneli a case if the pur¬ 
chaser lioiiKht without until < of the debts, the creditor cannot attach the property in the 
tiands of the purchaser. It do»-s not matter that the object of the heirs ui seltinff the 


(r) liMioi,l llo-ifio V. /Ml ( hiinil (IS7s) 4 Cal. 
402. 400. 40S, j t. A -211. 2-20, . IMiit 

Miilnlh V Kru^liiianitu-lmniir {1917) 40 MmI 
'24.!, 2.'il. 40 ] C. 210 In Muhiitrfn 

Hie X 'lyi'l Meer (101'>) •!» Mail lOOt*. 
Hot. .<2 1 r 1tKI2, It Wits s.il)| that a 

.Xlahoiiii'Oan heir takes a slmre of taih ihm 
ot the property Jett by tin tin eased. 


(y) Ku^iiyft Honirin v Dmili (Vuinii (ISTS) 4 Cal 
402, I. A '211 . /Mild Mortijai/e Bank y. 
Hiilundhttn (ISSO) 7 C. I.. Jl 460 
(.-) Kttjtn-to V /toy/iwA C/mndar (1881) 8 Cal. 24. 
(u) Ba^aytt Hiuntin t. Jhwli C/lund (1878) 4 (’al. 

402. L It.I. A. 211. • 

(f.) ireAirfnntssa v. S/tuhraltiin (1870) 0 11. I.. K 
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ID 

properly was to defraud tl;ic creditor, tor the qiiest-m hem*' one between tlio eieditor 
and the -purrhnsvr, the test is wlietlier the piiirhaiscr took with noliie of the delit-., and 
not whether the AoVa intended to detiaiid tlie creditor (c). 

(b) A Mahoinedaii, who owes a Mini of iiioiiev to ('. dies leaving two sisters as his 
<inly heirs. C obtains a dein'e tor the anioniit of his debt .iii.uiist the sisteis as repre- 
sentiiifr tlio estate of the deie.iseii. Niihse(|iieiitl.\ a i leditoi of tlie sisters olitaiiis a 
decree against tliein, and the estate ot the tleieascil in the hands of the sisters is sold 
in execution of that <lecre«‘. anil purchas<-d hi /’ nilhnul noUcv of f's tlaim. t'then 
applies for attaihiiient of the pio|ieit\ ot the deica-ed in the liainls oi Me is not 
entitled to attach the pio|M‘rt>. Ini /’is a pnii liasei inlhmil nolne of fs i laiiii : 
\\ atndinutiM \. Shnlualfiiti (ISTlt) (> H L M ."it. with tots ..liithtlv altered 

—'I'lic oiiK distiintion betwein tlo ind the pie> ediiio ilbistiatioii is that 
in the latter case the sale b_\ the hen > dIii ih 11/. while in the picscnt illiHt i at ion the 
sale IS 111 cxcnilioii of a i',‘iirr agani't ‘lie heirs, 'i'he jioint to be noted is that in both 
cases (' sought to at' oh the projKutx aftei it had p.isstd fioiii the hands of the heirs 
into the hands ot a honn /i</e pure h.i'- r toi value without notice of f' s c l.iiiii and in both 
cases it was held that lie- was not c>iititt<d lo cfo so. 

(e) A Mahenieclan dies Icmviiiu .i .son and a widow (' 'I'lie decease'll owc's a large 
fiiiin of money to (' foi her dowc'r The son mortgages the whole ot tin- estate ot the 
cic'ceased to /* to secure repa\inc'nt of advances ni.ide to him by /' without iiolire of 
C'a rla%i)i. vSiibsenneiitlv (' obtains a dc'c ree tor the amoniil of hei debt against the son 
and in execution ot the dec ic'e attache's thc'niortgagi'd proiR'i'ty in the hands of the 
.son. Duringthe pendenc v of the attachnii'iit, /’ siic's the son on the moitgage-liond iiiid 
obtains a dec ree for the ri'.ilization ot the nioitgage-clebt from the mortgiiged jnoperty. 
Thc jiroperty moitgagc'd is sold in piirsiiance ot the dc'crc'c and purihased by A. Is 
A' >'(ititled to have the iill.ic'linient sc't .iside V Yc's, toi A' deiive.'c his title'under a 
sale 111 exc'iitioli of the dc'cii'c obtaiiu'd bv /’who took the mortgage before the 
institution of Cs suit wilhont notii e id s c laini : /imui/ef llo<<niin Dooh C/nnitf 
(187S) 4 Cal. 4I)'2, .'i 1. A 211. w ith fac ts slightlj nltc'rc'd. 

Xolf. Till' onlv distinction In'two'en this and ill. (a) is that in the' latter ease tlic' 
alienation b_v the heirs w.is by wav of «cile while in the prc'sent illiistiation it is b.v way of 
Morigngp. 'I’lii' test is whi'ther /’. the moiigatjee, was a hoiia fide trail-fciee for value 
without notice of ('"•* claim, and not whc'thei A', the pnichasei frcin tbi' mortgagee, 
purchased with iicitne of that chum. 

(d) A Maboiiic'daii, who is indebted to C, dies li'aving a widow and other heira. 
The widow sells to/’certain hind allotti'd to her on distiihiitiou of the estate of the 
deceased. C had notice at the time ot piireha.se of C's claim. .SiilMei(uentIy f 
obtains a deerc'e against tlie hens tor the niiiount of his debt, and seeks to attach the 
land sold by thc widow to /'. f is not entitled to attach the land in the hands of 
though r had notice of his chum, unless it is show n that the assets in the hands of the 
heirs arc not sufficient to satisfy his claim : Hajlnslo v. Koijliinh Chuiidpi (1881) 8 Cal. 
24, with faet.s slightly altered. 

XolP .—The mere fact that I* had notice ot ('h elaiiii does not entitle (' to follow 
the widow’s share m the hands of iiiile.ss f! c-an show that there are not sufficient 
a.ssets in the hands of the heirs for the payment of his debt. 


(r) Walndimuta v. Shubraltun (1870) 0 It. L. R. 54, (W. 
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(e) A Afahoincdan, who owes a sum of money to C, dies leav ing a sou as his only 
heir. C institutes a suit against the son for an account of the estate of the deceased 
come to his hands and for payment of his debt out of the estate. During the pendency 
of the suit, the son sells to P certain land forming part of the prop<‘rty of the deecascd. 
A decree is hub.scqucntly passed in d'a suit for the payment of his debt out of the estate 
come into the hands of the son. (J applies in execution of the decree for attachment 
of the firoperty in the hands of P. C is entitled to attach the property : Bazaget Uos- 
aein v. Duoli Chund (1878) 4 Cal. 402, 5 I. A. 211, followed in Yasin Khan v. Muhammad 
(1807) 19 All. 504. 

Note .—Tn ill. (a) the sale by the hens w.is iii.idc before the institution of the creditoi's 
suit. In the present easi- the .sale is maile daring the pendency of the creditor’s suit w Inch 
in its nature was an adimnistralioii suit as mduated by the form of the decree. The 
doeree was against the estate, and not a simple iiionej ileiree (</). The rule laid flown 
in el. 2 of the present seolum is merely an >i|iplication of the doctrine ot lis pnidcns 
(see Transfer of Propcity Act, s. 52).] 

33. Liability of heirs for debts*- (i) Tlio heirs of a fle- 
ceased Malmniethin are liable, btdore distribution of tJie estate, 
to pay the debts of the deceasefT to the extent of the assets to 
which they nuiy have succeeded, but tht^y tire not litible to 
pay debts exceeding such assets (r). 

(i-') After the estate is distributed each heir is liable for 
debts due 'froll! tlie deceased to the extent only of a share of 
the debts proportionate to his sham of the estate (f). 

lU ash at ions. 

[(a) .M.ihoinedaii tlu? leaiiiig assets of the \dlue ot its. 4,000 and ilebts 
iimounting to Its. 5,000. The liability ot the heirs is eonnned to the amount of the 
.issets, naiiieli, IN. 4,tM)0, and the creditor is not entitled to a personal dcerei* .igainst 
the heirs for the balance of the debt. 

(b) ,V Arahfiiiiedaii, wlm is indebted to f' in the sum of Us. 3,2(8), dies leaving a 
widow, a son, and two daughters. The heirsfliiide the estate W'ithout paying the debt, 
the widow taking 1/8, the son taking 7/It!, and each daughter 7/32. f' then sues the 
willow and the son for the whole of the detit ilue to him from the deceased. 'I'he widow is 
liable to p.i\ only (1 /8X 3,200) -Ks. 4)M), and the mih (7/16X:1,200)—Us. l,tU0 ; they 
are not liable toi the whole debt : Piithi/uil Singh v. //asfiiHi Jan (18S2) 4 .411. 3(il.] 

34. Distribution of estate* —If the estate is not insol¬ 
vent, the heirs may divide it at any time after the death of 
the deceased, and the distribution is not liable to be suspended 
until payment of the debts. 

id) JIhola Snth v. Mnqhtil-un-.\issa (IWl) ‘M .Ml. | (c) Meer Ateein Vllah v. Alif Khan, l s.d.a , Deng, 

2,s It is Mated in the Jiiiigineiit in thin 57. 

i.ise that the decree tn I’lmin Khan's taw ' If) llanitr Singh v. ZaUa (1875) 1 All. 57; 
(itedinlll (e) was a elmple money decree | 1‘irthipiK Simihv. HiisainiJanilSS'^) 4 AU. 

and not a fleeiee lor pa>nieiit ot tlie irvdl- 361, Amhashankar v. Sayad Ah (1894) 19 

tor’s debt out of the estate. It so. the cleft- i Horn. 273 , livseenteram v. Katitaluddin 

slon in that i.we i.s oliMOiisly wrong. i (1.885) 11 I'ul 121, 428. 
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So hold by the High Court of Allahabad (g) .elying on certain passages from llie 
Hedaya, and, following it, b> the High Court of Calcutta {!>). In a later Allahabad 
case (i), Mnhmood, J., said that the tianslatioii of the said passage was only a loose 
paraphrase of the original Arabic, and he expressed the opinion that the estate may be 
distributed though it mini hr lu.ciitctnl. 


According to Mahunicd.in law the estate of a de<-eased person vests in his heirs at 
the moment of his death (s. .11). The heirs thciefoie ma\ divide it at any lime, even 
before pauiient of the debts due by the de< easi>d \s a lesiilt oi the rule set forth in 
the present section, it is not • ompetent to a ciedilor of the dc-ceascd to go against niiy 
one hnr for the u-holr of Iiis debt, saying that the iitii o.ight not to lime divided the 
estate before payment of tlebts The iieditoi win reio\er fiom Ili<“ heir sued only 
the heirs propoitionate shi'ic oi the debt [s ‘.d, ill. ^b)| 

35. Suit by creditor Against executor or administrator,— 
If the estato in lepiv^eiitcil hy an executor or administrator, 
a suit hy a creditor of the ileco.isod should be instituted against 
the executor or tidnuuistr.tlor as the case may be. 

36. Suit by creditor against heirs. —If there be no exe¬ 
cutor or administrator, the creditor may proceed against tlie 
heirs of the deceased, subject to the following conditions :— 

(2) If the estate is (Hslribufed, ami the suit is brought 
against somt' only of tli(‘ heirs of the decesistal, the creditor 
is not entitled to a deert'c for th<‘ whole amount of his del)t, 
but only for an amount proportionate to thti aggregate share 
of the defendants in the property [see s. .*)3 (2)J. 


(2) If the estate is not distributed, the creditor nniy, 
according to the decisions of the High Court of Calcutta, sue 
any heir in possession of the ivhole. or amj part of the estate 
without joining the other hoirs as defendants, and the ('ourt 
may in such a suit pass a decree for the sale, not only of that 
particular heir’s share in the estate, but of all the assets of the 
deceased that are in his possession. Where such a decree is 
passed and a sale is effected in execution of the decree, the 
sale will pass to the purchaser not only the interest of that 
particular heir in the property sold, but the interests of the 
other heirs also (including minors), though they were not par¬ 
ties to the suit {j), unless the decree was obtained by 
consent (A), or unless it is prove^l that the debt was not due (/) 
[ills, (a) and (b)]. 


(o) Uamxr Huujh v. ZaLxa (1875) 1 All. 57, 59 
IF. B 1, PnUnpal Singh v. Jlutaini Jan 
(1982) 4 All. 3H1, 366. 

(A) hununttram v. Kmnaluddin (1K85) 11 Cal. 


, 421, 428. 

fi) Jajn Hrgum y 
7 All. 622,1 


Amir Muliamuiad Khan (1885) 


(j) V. Ahmed AUy (1882) 8 Cal. 370; 

Uattam i,. Ilaij KaUi 11804) 21 Cal. 311. 

Ik) Assamathem r. Itog Lutehmeepul Kingh (187S> 
4 Cal. 142, 155. 

Q) KhuntUnln v. A’f.o Vinnayek (1887) 12 Bom. 
101, 103. 
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I'he same view was taken, though based on different 
grounds, by the High Court of Bombay in earlier decisions (m) 
with this exception that a sale in execution did not bind the 
other heirs unless the heir against whom the decree was obtained 
was in possession of the whole, estate of the deceased [ills, (c) 
and (d)]. But this view has been disapproved in recent cases, 
and it has })een held that a sale in execution of a decree passed 
against an heir in possession in a creditor’s suit does not pass to 
the purchaser the interest of those heirs in the estate who were 
not parties to the suit even if the heir against w'hoin the 
decree was passed was in possession of the whole estate {n) 
I ill. (dd)]. This view coincides with that taken by the High 
Court of Allahabad. 

Tn Palhutmmihi v. Vitlil (o), the High Court of Madras 
followed the (*arlier rulings of the Bombay High Court, but the 
authority of that decision has been considerably shaken by the 
observations of Abdur Bahim, J., in Abdul Majeetli v. Krishna- 
maeharUir {p). 

According to the rulings of the Allahabad High Court, 
a decree relative to his debts ijasvsed in a contentious or non- 
conterdious suit against only such heirs of a deceased Maho- 
niedan debtor as are in possession of the whole or part of his 
estate, binds each defendant to the extent of his full share in 
th'» estate {(/), but it does not bind the other heirs who by reason 
of absence or any other cause are out of possession, so as to 
convey to the auction-purchaser in execution of such a decree 
the rights and interests of such heirs as were not parties to 
the decree, and they will be entitled to recover from the auc¬ 
tion-purchaser })ossession of their share in the property sold 
subject, however, to payment to the purchaser of their propor¬ 
tionate share of the debts for which the decree was made (r), 
unless the circumstances are such as do not call for the exercise 
of this equity in favour of the purchaser (s) [ills, (e) and (f) ]. 


<»i) Khurxellnhi K»so Vmnuyek (1SS7) IS Jtoin i 
101 , Daralara v. liimaj} {!!«>&) SO Horn i 
•US, (ollowril in yirchanit v Konau (IStiri) ' 
10 llotn. 7S0, 31 I. C 180 [mortgaijp- , 


) nhayirt/iilm v. Hmhatibi (1010) 4i Rom 41S. 
r>l 1 r. 18, (li’«rntln)i Iroin IS Koin 101 
»ml SO Jloiii 338, nipra , Shahataheb v. . 
Umiashin (lOIO) 43 Roiu 575, 581, 51 1. K , 
""3 Linortcuge suit), dls>-eiitinK from 3'1 | 


SKI. ('S.O A II 411 
( 0 ) (1002) Sfl Mail. 734. 7J8. 


tp) (1917) 40 Mail 243, S55, 2.'.7, 40 I C. SIO 
(ff) JMlu Mol V. llan Das (1901) 23 All. 263, 265. 
(r) Jafn Btgum v. Amir Muhamait Khan (1885) 
7 All. 822 ; Muhammad An-avt v. Uar Snhai 
(1885) 7 All 710, Hamir Singh v. Zakta 
(1875) 1 All. 57. 8co also Muhammad 
Attihdad T. Muhammad tsmad (1888) 10 
All. 219. 

(») Jafn Brgom v. Xmir Muhammad Khan (1885) 
7 All. 822. Sso the third question referred 


(t5. |> 825). 
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[(a) A ifajinmediin dies leaving a uidnu, a d.iiighter, and two sisters. After his 
deiath a suit is brought by a i-rcditor of the deeeased aginyt the widow and tlie itaiigliter 
who alone are in posse.ssion of the ic/io/e estate, and a deeiee is glassed “ against tlie 
assets of” the deeeased. The dei ree and the .sale m e.\eeiitioii of the property 
left by the deeeased urn binding on the sisters though the_\ were not paities to the suit • 
Muttyjan v. Ahmed Ally (1882) 8 Cal. 370. 

(b) A Mahoniedan dies leaving a widow and otliei heirs. .V suit is brought by a 
creditor of the deeeased against tin- widow alone wlm is in pos.sessii)n ol a ptiil of the 
estate. The other heirs aie not neiessaii paities. and the < leditoi is entitled to a deeree 
not only again.st the shaia ■>* the widow in the e.tate, but tin full annaint of iisswts whieli 
have come into hrr h.inds and wlneh have not hem applied in iliv diseliaige of the lia¬ 
bilities to which the estate iii.i\ be i.bjeel .iV her biisbund's death ; .1 Ihillnii v. Hai) 
yath(im) 21 Cal. 311. 


(c) A Mahoniedan woman, Khati/a, dies lea\ ing a ininor son and a daughter. Altei 
her death a suit is brought I-n a uttlitor of the deieased against " Khatiza, ileeeasod. 
represented by her innior son n piesenteil bj liia giiaiiliiiii ‘ (/), and a deeree is pussed 
in that form. The deeea-ed was entitled to a sluue in a hlioti I fitnii and “ the right, 
title, and interest of Kliati/.a " in that shaie is sold in exeintion ot the deeiee, 'I'he 
jitirchascr aeipiiies a title nninipeaehable In the daughter, though she was not a puit.x 
to the suit or to the snbseiiueiit proeeedings in eseeiitioii : Kliiit.-hefhilu \ Ami Ynwyeh 
(1887) 12 Boni. 101 (a). |Xo reteienee was made in the juilginent to (he Calentta eases 
cited above nor to the .Allahabail lase. uted in ill. (e)J 

(d) A Mahoinedaii dies leaving a widow, a ininoi son. and two danghteis. .Alter 
his death a suit in hioiight In ii inoitgagis* lioni (lie deeeuseil against the son as icprc- 
sentod by his guardian and mother, tlainiing possession ol the land inoitgageil to him 
as owner undei a ijuhaii lahaii ilanse in the mortgage The widow is in possession ot 
the estate and an «.i-/ai//( deeiee is passed directing her to make over possf.ssioii of the 
land to the moitgagee, and he ts .Kcoidinglv put in possession. '1 he dei ree binds 
the daughters though tliev weie not paities to the suit, and thev aie not entitled to 
redeem the nioitgagc as against the aiortgagee oi a purehasei fioin him • Jhiiahira v. 
Bhimaji (18115) 2(1 Bom. 338. 

(dd) A Mahoinedaii dies leaving a widow and a danglitei .Altei his death (\ a 
creditor of the deeeased, sues the widow (or the lecovei v ot a debt due to biin and a ileeiee 
is passcdiii his favour tor lls. 327 to be leeoveied out of the estate of the deceased. In 
execution of the detiee, the light, title and interest ol the dec-eased in a hou.se i.s sold 
and it is purchased by The daiightei, who was not a pailv to the suit, 

subsequently sues P to reeovc-r bj partition her share in the bouse Held, disapprov¬ 
ing the cases cited in ills, (e) and (d), that the daughter, nut beimj u imitii tu (' s giul, was 
not bound by the decree passed in the suit, and that the sale did not {lass her interest in 
the house to P, and that she was entitled to recover hei sliaie in the house - 
Bhagirthibai t. Roshanhi (1919) 43 Boin. 412, .71 I.C. 18. |Jn this ease the widow against 
whom the deeree was obtained was in possession of the whole house ; .see p. 427 of tli(> 
report, lines 27-28.] 


(0 This form of salt, which was at one time i (u) Note that in tins rase " no pait of the iircxluee 
common In the Mofussll of Uonifiay, has of the KhM was in ai-tual possesHioa ot 

been recently disapproved of liy the Bom- cither ot the helis of flie dec-cased.” 

bay High Conrt. I 
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(c) A crwlilor of a «leppaso<l Mahomodan obtains a fk'trof upon a iiypothecation 
bonil “ for recovery of Ins debt by enforcement of lien " ai'ainst an heir of the deceased 
111 possession of the estate. The whole estate is sold in exeeidioii of the tlecree, and it 
IS purchased tiy the decree-holder. Subsequently anothei lieir of the deceased, who 
was not a party to these prcieecdinns, sues the ileeree-liolder as purcliaser for recovery 
of his share in the estate. Aieonlini; to the Allahabad High Court, he is entitled 
to ]i issession of his share on payment of his iiroportionate share of the debts uhieh were 
paid olT from the proceeds of the sale . Muhnmtitiul Aunif v. II<ir Sahin {1S85) 7 All. 
7l(>, following Jiifii licijiim v. .Imir Miihinmiinti (18K.)) 7 All. 822. 

(f) .\. creditor of a deceased Mahonied.in obtains a money decree against an heir 

of the deceased in possession of the est.ite. and attaches cert-iin immoveable proiierty 
forming part of the estate in execution of the ilceiee. The value of the immoveable 
property exceeds the share ot the defendant. .According to the Mlahabad High Court, 
the defendant is entitled to objei t to the .ittacliment and sale ot the light and interest 
of the other heirs who wen> not paities to the suit, upon the ground that as regards 
them ho is in pos-ession ol the ])ro|Mnt\ as trustee; Diilln Mnl v. Iliin Dim (lOUl) 
2:1 All. 2ti:i. This follow, from the decision set out m ill. (e).] 

I’nm ijitr Ilf Ihr ('iihiiKii nihtniit --.Acs ording to the Calcutta dei isions, a i reditor's 
Sint against an heir iii |M>ssession is in the nature ol an admini-tiatioii sint binding on all 
the heirs of a dcceasisl Mahomedan. This lheor\ api>ears to haie l)ci>n dn tated principally 
In the eoiisideiation that grn\e injiistii'e might result if the cicditor weie to he coiilined 
to the recoveij ot a fractional portion only ot his claim as hedd In the .Mhiliabad High 
Court. The same Coiiit has further endcavouied to strengthen it, dot I'lon b\ the analogy, 
though incomplete, of the ease of an e\e< utoi dc m» tori (b), \\Iio can be sued a< eoiding 
to till" Kiiglish law tor an account of the si»ecilic assets that ha\e c oine into his hands, 
though tliere maybe no Ic'galreprescMitatni'. Commenting on the view ot the Calcutta 
Couit, Heaton, .1., said in Jihugtrlhibrn v. Ronhitnhi (ic); *’It seems to me to be a 
mistake in terms to call a suit by a c reilitor to establish a si«y/c debt against the estate- of 
a decMsed iH'rsoii tv creditor s it<hninintiillii>H suit." 

/'mhc(/)/c 0/ /Ac liomhaif inUngd. —In the c-ases citc'd 111 ills, (c) and (d), the lioinliay 
High Couit followed the rule of Hindu law, namely, that “ when, in a (creditor's) suit; 
till' dc'bt IS due from the father and after his death the pis)pert \ is lirought to sale in 
esei ulion of a decree against the widow or t>ome cd the heirs of the (deceased], and the 
whole propertv la sold, then the heirs not bioinght on the re'sc'd 1 aiinot be iierimtted to 
r.iisc the objection that they were not bound In the sale smipls bei.a'ise the_\ were 
not parlies to the reeoid ” (x). In tS Bom.+12. ol l.C. IS. c ited in ill. (dd), the Court 
said that there was no wariaiit for the application to dlahoinedaiis ot (he above- 
mentioned rule of Hindu law. 

I’riiiciplf of the .1/fir An And 1 iiliii js. The reasoning of the .Allahabad High Court nniy 
thus bo stated 111 the words of Mulimood, ,J.: “To hold that a decree obtained by 
a i reditor of the deceased against some of his heirs will bind also those heirs who were 
not partii'S to the suit, amounts to giving a jud'gment iii/cr partes or rather a judgment 
III jai.'ioiiam tho binding elTeet of a judgment in leiii, which the law limits to eases 
provided for by s. 41 of the Kvidc-nec Act. But our law warrants no such course, and 
the re.ison seems to mo to bo obvious. Atahomedan heirs are independent owners of 

( 1 ) .two-Oii//im V. A’liy .ViWA (lfl!»4)‘Jl Cal. ' (D D'l -htxi Phonaji (1895) 20 Boiil 3)8* 
(. ) (I'.HSiVtj'lloiii, 112.422 't I. C. l.S. 1 
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their spceitic shares, and if they take their share.s subject to the eliargo of the debts of 
the deceased, their liability is in proportion to the extent of their shares. And once this 
IS conceded, the maxim res inter alias acta alien iiacere non debet would apply without 
any such qualillcatioiis as might posMbly be made in the ease of Hindu eo-heirs in .v 
joint family " (y). The meaning of the maxim as applied to the question now under 
consideration is that a |iidgment in a suit between .1 and Vi is not binding upon f ' unless 
C is the privy either ol ,4 or Ji. 

37. Alienation by heir for payment of debts.- -One of 
several heirs of ;i deceased Mahoniednn, though he may he 
in possession of the wJioIe e.'state of the deceased, hits no 
authority in law to deal witli the shares of his co-heirs, not 
even for the purpose t»f tlisL-harging the debts of the deceased. 
It follows that if he sells :iny |>ropeHy in his possession form¬ 
ing part of the eshth; of the (lecea-sed for discharging the 
debts of the deceased, stich sale, though it tnay operate as a 
transfer of his interest in property, is not binding on the 
other co-heirs or other creditors of the deceased {z). 

It has liccii so hf'ld In ,i Full Bench of tlic Xf.idras High Coui't overruling Pathnm- 
niabi V. 1 ilhl [a), an cailici dci ismii of the same llitih Couit, and dissenting from the 
Allahabad decision in V/rwi/i Alli/ v Mrlidi tliiisain {b). The icferciicc to tlio Full 
Bciuli was ncccssai\ because in J'alhnininabi .>■ < ase the Coiiil had expressed an opinion 
quite contrarv to that laid down in the piescnt section That opinion was based 
on the ground that it a sale in iaichIio > >>J a iltnee olitnined by a ciislitor against an 
heir in possession of the estate bound the other lu-iis though they were not joined as 
parties to the suit [s. ;H» (2)1. it made no ditfereiice that the heir met the demand by a 
uilnnlanj sale. But the xiew was open to the cutuism that it ignored the distinction 
hetween a debt which had been adjudged I»v the t’oiiit and a debt not ho adjudged (c), 
and it has now been dissciilc-d from In the Full Bench. 

As to ostensible ownership, sc'e JInbaiab-nn-Xissa v. Mnliaininad (d), a case 
undei s. 11 of the Tiaiisferof Briqieitx \(t, 1SS2. 

38. Recovery through Court of debts due to the deceased. 
—No Court shall pas.s a decree against a debtor of a deceased 
Mahomedaii for payment of his debt to a jierson claiming 
on succession to be entitled to the effects of the deceased per¬ 
son or to any part thereof, except on the production, by 
the person so claiming, of n, probate or letters of adminis¬ 
tration evidencing the grant to him of administration to the 
estate of the deceased, or a certificate granted under ss. 31 
and 32 of the Administrator-CJeneral’s Act, 1913, and having 
the debt mentioned therein, or a succe.ssion certificate granted 
under Part X of the Indian Succession Act 39 of 1925, and 


(V) Jnfc' Bpqnm v 


2, 843. 


ir Mvhammad 0885) 7 All. 


(*) Abdul Minectli KrUhuuma Charuir (1917) 
40 5111(1.243,40 1 C 210. fF.B.l; -Suhir 
V. Asirwt 0923) 50 Cal. 978. 79 I. C. 491. 
(’24) A. C. 384. .See Oulam Omni v. 
Shnram (1919) 43 Bom. 487, 51 I. C. 79 
(sale of epilty of redemption by one co- 


hcli—Biiit for redemption by other co¬ 
heirs—Ilinitatlon). 

(a) (1902) 20 Mad. 734. 

16 ) (1877) I All. .533. 

(e» JSalm v. Shivappa (189.5) 20 Bom. 199, 201. 
(d) (1024) 40 All. 377, 79 I. C. 174, (’24) t.A. 
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having the debt specified tlierein, or a certificate granted under 
the Suc(*ession (Vrtificate Act, 1889, or a certificate granted 
under Bombay Regulation VTII of 1827, and having the debt 
specified th(‘f(‘in, and if granted after the first day of May, 
1889, liaving the debt specified therein. 

lu'planallou. 'flui word “ defit ” in this section includes 
any debt except rent, reviMuie or profits jiayable in respect of 
land used for agricultural purposes. 

Tins h(‘i IKIII n-iini<Iiu cs the proviNioiih of •> 4 of llio Sii< eexMon Certificate Act VIT 
of ISSO, now s 21 f ol tlie .Siiecessiou Act of ho lar.-isthey to Jralioincclans. 

As to sui'ccx'.ioi' cei title utes it ix provicfed fiy s> 1, «•!. 1, of the Siieee.ssion Ceitificate Act. 
now s. 1 (1) of the Sueec'shion Act of 1925, th.st no certificate xhall he f'rantad 
■with resjiei t to ,in\ deht or hccuntA to w hich a rifjht is required to ho extablished b'y 
lirobato or Ictfeiv of aiiniini'tr.itioii fxce x«. 212 and 21.‘1 of the Suck'cmoii Act of 1925]. 

l‘ntb(ili uiiil l.rlh i,t i<f -It tx not neci'ssaiy in fhecuseota Mahomodan 

will that flic e\ei utor xhoiild obtain probate of the •will to establish Ins light as 
such in a Coiiit ot .luxtnc [Succession Act, 1925, s. 2i:i|. Kor ix it necessary -where a 
.Mahoiiicdan lias dicsl iiitc'statc that Ills hc'irs should obtain letlcis ot administration 
to estuhlixh their I iglit to any part of the pro]KTty ot the deceased in a Court of 
.liistice |Siui exsion .\cl, l!»25, x. 2I2| (c) Hut where a xuit is brought to recover a debt 
duo to the dcccaxccl, llic Coiiit shall not pass a clecrc'c except on product ion of probate or 
of letters of adininixtration or a xiiccc‘8.sion c-crtilicate. 

liediien/ <ij drliht lliiomih (’<»irl - -It must be obseived (hat the rule laid down in the 
present xci'lion applies only where a debt due to the deceased is sought to hi‘ recovered 
through II ('mill of Luu'. A debtor of the deceased may pay his debt to the executor, 
though he may not have* ohtniiied probate or a sueccxsion certilicate, and sueli luy- 
iiient w ill cqK'iate as a disehaige to the debtor. Siinilarly the debtor may pay the debt 
to the heirs <>l the deeeaxcul, though they may not have obtained cither letters ot 
adniiiustiation oi a siiece.ssion ecitilieato. But jiayment of a debt by a debtor to one 
of hc-vernl beir does not disi-lnirge the debt as to all (/), unless all the heirs join in 
the leeeipt. If all the lieirs do not so join, the debtor is not bufe unless he pays the 
debt to a person to u bom a grant has been made of probate or lettois of adminis¬ 
tration or .1 succession eertilicato. 

It may aUo be noted that w’hcre a debt ix bought to be icoovered by legal proceedings, 
it IS not necexsiiiy that the jilaintitl should have in readiness when the suit is filed the 
probate or letteis of administration or the certificate referred to in the probcnt .section. 
But no c/ccrct will be passed unless the roqiiisilo documents are iirodueed, and this is 
all that tlie xc'etioii pio\ ides for (g). 


it) Shaik Aloora \ .b/iiiU/iVva (1884) 8 Bom. 241, ' 
2r>!’>-, .S'liAina Bibre x Mahomrila IthakO-Wi) 
87 Cal. 8.30,8 I. C. 0&5. It must, iiowexcr. 
bo noted tliat when then; arc several rx- 
erutore, the powers of all may, Intho absence 
of any direction to the contrary in the will, 
bo exercised by any one ot them wAo Acis 
proved the uill [Piobate and Administration 


Act, s. 02, now s. 811 of the Succession Act 
ot 1025). 

(/) i'ttIhummaH v. Ft«i; Ummathabi (1002) 26 
Mad. 734, 730. Compare Sitaram v. Shri- 
dhar (1003) 27 Bom. 202. See also Ahinsa 
Uilri v.Abdui Kader (imi) 25 M ' ' 
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Debt. —A suit by one member of a family to nbtuiii Ins share of the familv property 
from the other moinbcrs is not a suit to recover a " ilebt ” (h). It is not settled whether 
a decree in a mortgage smt directing the sale of the moitgiiged property is .1 decree foi 
payment of “debt” willim the meaning of this section (1). 

39* Enactments relating to administration.- -In matters not 
hereinbeiore specifically enumerated, the, administration oi 
the estate of a decetised Mahomedan is ji;t)verned by the 
provisions oi the following Acts to the extent to which 
they are severally applicable to tin* case of Mahomeilans, 
namely : - 

(1) Indian Su(‘(es.sion \ct of I‘)2,); 

(2) Administrat<a-(«enerals Actof Ihlo ; 

(3) Administrator-deneral and Ollicial Trustees Act 5 

of 1!K)2, s. 4 ; and 

(4) Bombay Kegulation Act 8 of 1827. 

Sinhot tile pro\isions of the Xdministiator-OciKr.d’s Actus nppl\ to M.ihomednns 
eomo into opeiiitioii uhen .i Uiihonuslan <lte,s le.uiiig as.set.s witliiii the loi.il limits ol 
the oidinnry origni.il (nil jinisdietion ot the High t'oint of ('ah iittii, Madras oi Ihnnbin • 
In such u eiise, the Court may, upon the applnatioii of any person inteiested in the 
assets, direct the Adiniinstratoi-Ceneral to apph for letters of adniinistiation of (he 
tffei’tsof the ilecenscd, if the ap]>liennt satislies the Court that such grant is iiecessaiv 
lor the protei'tion of the assets (see s. 10 of the Ait, .iiid also s 11). 

(A) Shall: Muoia v Shaik (18SI) .s llein 211, (ll'OI) 2S lloni 0!0 |Mi/.H.Is not); FaUh. 

•J5'. ,//rt«rf V. J/dAowifrf (l.sill) l(i Ml 2'-.(l I/»■/(/, 

(i) rulauiyniiilt \ Veemminnl (I'XI'.) 1'* Mail. it I'l 

77 llulil, It IS Iiotl, XanilMf.d ^ i'emma 



-.28 


CHAPTER V[. 

Inhekitante—(Jeneral Ri'LES. 

40. Heritable property. is no distinction in 

the Mahomcdun law ot inheritance ladweon nioveuhle and 
iniinoveahle property or l)ct\veen ancestral and self-acquired 
property. 

41. Birth-right not recognized. —The right of an lieir- 
apparent or j(resumptive conies into existence lor the first 
time on tlie death of the ancestor, and he is not entitled until 
then to any interest in the property to which he would succeed 
as an lii'ir if he survived the ancestor (j). 


,1. wholmsa'.iiM /A iii.iki''ii "itt of lii-. pr.)i>ort\ tot'. /A allcein^'that llip Rift was 
|u<i('iiic(l bv uiidui' iniliu-iuc-. sue, (' i,i .I's lifiliiiiti on tin* stiPinith oi his llRllt to suc- 
( fi'il to .I's [iio|HM't\ on .1 s iliMtl' Tlip Mill mii^t bo diMni'M'il, for /? hii'i no pause of 
iiplioii iii'aiii'.l ('. /j li.is no laii-p ot .n tion. tor ho i-. not ontitleil to any intcro-it in A h 
propoi'ts tliiiDii/ A'tihfftimi’ Jhi^nn AlU \. (ISSft) 11 All. 4r>ti, 4.'5S. But the 

Rilt would hp Ii.iMp to bp spI .i.ido it tho suit was lirouirlit O'/frr.l's death, providpd it 
w.is hroiiRht wdliiii tlio iiPiiod ot liniitation . Minn Kiinutiihtiii v. Xairiib XiizLal- 
ad-/A<((A //i (11)05) :):i Cat lie., :t2 1. A 244 

'I'hc riRlit such as tliat phiiiiipd by/{ in tIipabo\p lUiidration is unknown to, and 
not ippoiimzpd l)_\, tlip Uahoiiipd.iii law (A). It is loit iiioic tliana5/jps suri'esmonts, 
that is, an pxppitatioii or liopp ot sinsppdiiii; to .1 s luoperty if Ji survived ,1. As 
obsenod ny tlie llmh Comt ot .Vll.ib.ihad. llio'M.ihoiiipdan law “does not recognize 
any .... interest o\ppot int on tho dp.itli ot aiiotlier, .ind till Uiat death oeeurs, 
wliioli In [one ot th.il l.iw "ivos hiith to tho unlit as hoii in the iicrson entitled to it 
iipcordnii; to the lule ot mioio^sioii. he posM-^se-, no riiflit at all “ (/). 


42. Principle of representation.- According to the Sunni 
law, the expectiint right of an heir-apparent cannot pass by 
succession to his heir, nor can it pass liy bequest to a legatee 
under his will (nt). According to the Shiah law, it does pass 
by succession in the ca.sps specified in s, 80 below. 


I 01, «i(,//;iiMl.S72)l. 

11 .-.25 , llaoan .Hi \ 11 \|I 

4.'>0, .ihilnol (t I'V,) ,.0 Bom 


nooilain (1905) 'tO Bom. 304. 

(/) llaian .4/f v. .Vato (1889) 11 All. 4.'>fi. 458 
(m) AMul Wahid v. Xxiram Btbi (1885) 11 Cal. 
597. 607. 12 I A. 91. Macnashten, p 1, 
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[/I, a Simni jrtt}ioin(>dan, liaa tno son's. and C'. /f dies in the lifetime of A, leaving 
a son D. .1 then dies leaving C, his son, anil D, his grandson. The whole of .I’s pro- 
perty will pass to O to the entire exeliisioii of D. It is not open to /) to contend that he 
IS entitled to il's share as repre.senting/{ : Moolla Cassim v. Moolla Abdul (1905) 33 
Cal. 173. 321. A. 177.] 

In the ease cited al>o\e their Lordships of the Privy Council observed: “ It is 
a noil know n principle of Arahoiiied.an law that it any ot the children of a iiian the before 
the openiMg of the sin cession to hisest.ite. leaviin; i liildien behind, these griiiul (hildrcri 
me intircly cxclmlcd Iroin the iiihcntmiee lu then niu los and their aiiiits.” 

If in the (ase put above. It beiiueathed iin\ portion of his cxpeitanl shaie in A’s 
properU to X, the latter woiihl take nothin" under the mil. “ .\ mere possibility, 
such as the c.xpcitant right i>t an hei ippa-* id. eaeiud pass by snciession. beiinest or 
timister so long as the I'ght has in t o tnalK i<ene into evtsteiice by the death of the 
present omicr - (a) 

43. Transfer of spes successionis. -'rhe cliance of a 
jVIahomedaii Iieir-.ipparent sucreedirijf to an estiite cannot be 
the subject of a val'nl transfer or relejiso (o). 

III Hill al Kill 


t .1 has a son It and a daughter C. A pa\s Its. I.OIKlto C, and obtains from hera 
wilting whereby in consideration of Its. 1.009 reeened by her from .1, she renounces 
her right to inherit .1 s property. ,l then dies, and C sues It for her share (one-third) of 
the pioperty left by A. if .sets up in defence the release passed by C to her father. 
'I’lie release is not a deteiK-e to the suit and C isentitled to her shivio of the inheritance, 
for the transfer by her was a transfer merely of a.s/yci muft-Mioni't, and, as such, inopera¬ 
tive. But C IS bound to bung into aeeouiit the aiiiouiit leeeived b_\ her from her father: 
Suiimuddin v. Abdul //oiwe/tt (190(5) 31 Bom. lO-'i.] 

In the Bombay ease cited above, the Court said that the rule of Mahomedan law 
that an heir cannot renounee Ins right to inherit i.s not ilillcient from tlie law under the 
Transfer of the Property Act. 1882. S. 6 (.i) of the Act provides that “ the chance of 
an heir-apparent suececding to an estate, the chance of a relation obtaining a legacy 
on the death of a kinsman, or any other mere possibility of a like nature, cannot be 
transferred.'’ 

A husband gives immoveable property to his wife in lieu of her dower, and agrees 
not to claim any sliare, of it as her heir on her ilcath. Is the agroeinent valid and hiiidiiig 
on the husband ? The High Court of Allahabad has hehl that it i.s binding on the 
hushniid (p). 

44- Life-estate and vested remainder.— (/) According to 
the Sunni law, when property is given or bequeathed to a 
person for life, and on his death to another person, the first 
donee is entitled to an absolute estate, and the second donee 

<n) Abdul IVa/nd v. Swan Ihbi (1885) 11 Cal. trom Kunhi v. Kunhi (1806) 10 Mad 176. 

.'i07, 12 I. A. 91. Soo also Hurmul-ul-Sista Hrgum v. Allah- 

to) Khanutn Jan v. Jan Bebfe (1827) 4 Bcng. .S. din Khan (1871) 17 W. R. 108 fP. C.l 

' 1). A. 210; Sanuuddin v. Abdul Uonina {p} Katir-ul-Haq v. Vaiyaz-ul-nahman (1011) 33 

(1006) 31 Bom 16.'i; -Isir Hem v. Kantppan All. 457, 0 I. (’. 5 30. 

(1918) 41 Mad 365, 40 I C. :15. dissenting 
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is not entitled to any interest in the property. The reason 
is that, according to the Sunni law, a life-grant [amree or umrd] 
is nothing but a gift and a condition, and the condition being 
repugnant to the gift, the gift is absolute, but the condition 
is voirl, on the principle stated in section 138 below [see ill. 
(n) below]. 

(2) The rule laid down in sub-see. (/) does not apply 
to a transfer for consideration. Therefore, an agreement 
between iAvo persons A and B, l)y which it is provided that 
A should taJv(‘ an estate for life in certain property, and that 
the remainder should on his death pass to B, will he given 
effect to by the Court, if the words used unmistakably indicate 
an intention to create an (‘state for life and a vested remainder. 
If the words used do not unmistakably indicate such an inten¬ 
tion, A will be decMiied to take an absolute (‘state, for an estate 
tor lif(! and a vest(Ml imnainder are little known among Sunni 
.Mahomedans [ill. (b)J. 

(d) According to the Shiah law, where property is given 
or Ix'ijiieathed to a p(‘rson for life, and on his death to 
another ])(nson, the inteivst taken by the first donee in the 
property is aii estate bu- life, and that taken by the second donee 
is a vested r(‘mainder. The same rule applies to transactions 
supported by valuable consideration. The Shiah law re(j()gnizes 
estates known in the English law as ** estate for life and 
“ vested r(*mainder " |ill. (c)J. 

Ai ciiKfiiij' t<» (he Kii>;li'-li hiw, when .in estate isjjiven to .1 loi life, anil the 
leniiiiiulei-to H, A (akes an est.ite fui life and he called a tenant for life, and Ji takes 
.1 vested lein.iiiider, and is e.illiHl .i reinainderinan As /itakes a irstcd intereijtby way 
• if reiiiaiiider. he lan diNjiii-a' nt he, inteiest hy tian^fer inlet ciiw or by will On his 
death intestate his iiiteiest will jiass to his hens, even if he predeeeaaes A. The same 
IS the rule of Shiah law, as held by .Jenkins, C.J., and Heaton, .f., in liaiwo Jieijum's case 
lited III ill. (•). Ill two leient ensi-s, Beiiinan, ,T., e.xpri'ssed the opinion that the Arahie 
text.s relied ii[Min liy the (,’oiirt in Hniiito Begum's Case did not support the eonelusion 
drawn hy the Cniirt frinii those texts, and observed that estates for life and vested 
reinuinilers weie iinkiMiwn to .Shiah law as much as to Siiiini Law (</). 

IHasIralions. 

[(a) .V fiift of a house is maile to .4 for life, and on his death to B. According to 
the Sunni law, .4 takes the house absolutely. B takes nothing. See the oases cited 
in ill. (a) to 138 below. According to the Bhiah law A takes an estate for life and B take.s 
the lemaiiider : sec Baiioii Begum's Case elt«l in ill. (c) below. 

(?) laiimhm \. sfOin (KUO) 34 Horn. G04, fil2, I Bom. 214, 2r.3-254. 12 1.0.225. 

013, •! I (■ .113. Cnfiimally v. Vurnmbhai (1«11) 36. | 
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(b) B, a Sunni Afahomedan. sue-* A. his step>iii<iUier, to rpcovor certain proiicrly 
•of which A is in posaca.sion. The suit is compromised, and a consent-decree is otit.iined 
by which it is provided that .1 should, during Iter hfr-tnne. coiitmiie to hold ijossossioii 
as malik (proprietor) Mithout power of alienation, and that after her death the property 
should pass to B. B dies iii the life-tiuic of .1 lea\ iim a .sister iSiihsaqiinitly A makes 
a gift of the property to IK .1 then die.s. mid on ,C.s death, (' sues J) to recover the pro¬ 
perty, alleging that iitnler the c-oiiseiit -dei ree .1 took an e--tate loi life and li took a vested 
remainder, and that B'sk interest p.issed to her rt'] on /? s death as B s heir. Upon these 
facts the I’livy f'oiiinil held, over-ruling f's i ontent'on, thit .1 took ifot an estate for 
life, bat an absolute estate, as the words of the ih en ilnl not unmistakably indicate 
an intention to give to .-I an estate toi lile onl\ : .IW-.,' li „hid \ A'/ooh Bnj, (ISSS) 11 
Cal. 597, 12 1. .A. 91 ; Uumetdn v l-W-.s (IS7_») 17 V' |! .V'o See also U v. 
Uniaiduru- {19()(i) 2S All liTt 

(c) It IS pro\ided l>\ a ( on-i III ih . i i-in . ol to « hn-Ii the paitics aie Sliiali .Malio- 

medaiis that a sert.un bon e sUoul.l is I hi ii.d • nj .• e<i l.\ .1 foi her lite. and that after 
death it should be so' i :>\ pubin a n tion ai d the lie* saie pioi eeds divided among lici 
step-,sons in tli.s rase -1 takes a lih C'lati. and tlic step-i,on.s take a deHnite interest 
like what is called in Kiiglish law a ve I <! lemainder: Binntii Mi) AM .Wt 

(190S):{2Hom K72 

(d) A iSiiniii Alaliomedaii, for a nominal <oiisideiatioii of one ii.js'e, gianted the 
ATokiirriiri lease ot certain pro|M‘ity to hisse- oiid wife.uith theiondilion that it she shoulil 
die childless, it should go to his son hv his ]>ie.de<eased wile. The sei oinl wife had no 
child. While the grantor was still alive, a ileiiee-liolder attai lied the inleiest of the 
son by the prc-dcceascd wile, .ind after the giantoi s death the iiiteiest ot the son was 
sold Tho question arose whether the pun baser took any inteiest in the property, 
it was decided by their Lord.sbips ot the I'livy Coiiiuil that he <iid. 'I'lieii lionkships 
said that tho son took undei the deed a delinite inteiest like what is tailed in English 
law a vested remainder, only that it was liable to be tlisplaied bs the event of there 
being a son ot the grantor by bis .setoiid wife, and that the inteii'st whitli the son took 
was not a mere expectancy oi a mere contiiigeiit or possible right : I'lnrs Chvvder 
Siicat V. Zahoor Faluna (1890) 17 I. A. 201. It is siibmitteii that this case doe.s not 
support tho V lew that a vested remainder is re< ognized by tho Siiuiii law, as seems to have 
been thought by* t)ic High Court of lloniliay in JianiMt Begam's Case cited in ill. (c). All 
that the Privy Council hold was that the interest taken by the son was not a nieie t“X[iec- 
tancy which could neither be attached nor sold, but a definite interest whh h was attach¬ 
able and saleable. The question whether a vested remainder is recognized by the Sunni 
law was not before the Privy (joiineil in that case. See ss. 4:5 and 197.3 

45. Vested inheritance. -A “ vested inheritaiire ” is 
the share which vests in an heir at the moment of the ancestor's 
death. If the heir dies before distribution, the sliare of the in¬ 
heritance which has vested in him will pass to his heirs at the 
time of his death. The shares have therefore to be determined 
on the occasion of each death (r). 

[A dies leaving a son B, and a daughter C. It dies before the estate of A i.s ilistri- 
buted leaving a son D. In this case, on the death of A, two-thirds of the inheritame 
vests in B, and one-third vests in C. If the estate of A is distributed after B'a death 
the two-thirds which vested in B will be allotted to his son Z>.] 

(r) Ma Jawni v. lliuaaiu Bakhsh (I9gg) J knh 80, B7 I. C. 154. (’22) A. 1. a'ls- 
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See M;n-ti.if;hten, p. 27, s. 90 ; Ruinsey’s ilahoinedan Law of Inheritance, ch. ix j 
Riirasey s Al Simjiyyah, 13-44. 

46. Joint family*—^When the members of a Mahomedan 
family live in commensality, they do not form a “ joint 
family ” in the sense in which that expression is used with 
regard to Hindus ; and in Mahomedan law tlierc is not, as there 
is in Hindu law, any presumption that the acquisitions of 
the siiveral members arc made for the benefit of the family 
jointly (.S'). 

It IS not -.I'ttlcd ulictlicr the joint Wiiidii ‘.mills law or .iii\ poituni thcicut applies 
to Khojas and Cutelii .Meuiotw. .See Mulla'.s “ I’riiK-iples of Hindu Law," 4lh ed., see. 4S4. 

47. Homicide.- (7) Under the Sunni law, a person who 
lias caused the death of another, whether intentionally or by 
mistake, negligence, or accident, is debarred from succeeding 
to the e.state of that other. 

(.7) Hut homicide under the Shiah law is not a bar to 
succcissiou unless the death ivas caused intentionally. 

liii’iiM'y's AI Simjii/i/iih, IL 

Ittipeiliinriiln to tiiluntuiirr .—The .'^irajix\.ih -ets out foiii itumnds ol c\iliisi.iii 
from niluTitiini e, namely, (I) Jioinn ide, (2) 'l.uci_\, (3) ililleicnce of reli'.'ioii, .ind (4) 
dilffroiice of nlloj;iiiiice. Homuide, as an iinnc.-lniiont to sucression, is ilcalt with in the 
present section. The second iinpednnent was renioied In the en.ictmenl of .let V of 
1813 nitolishnij; sl.uery, and the third by the pioxisioiis of .\et .\XI ol IS.’iO (I). The 
bar of rlilTerenee of alleKiiiiiee. as conteinphlted In the Mnhumedan sv.stein of .Jiiiispiii- 
deiicc (ii), has no jiliiee in Mahomedan law asailmniisteredin IJrilisli India. 

Of all the ilis((imlilhations above eiiiinierated, the elicit upon the jieismi .siiliject 
to any of them is absobilc e\( liision from the light of inhciitani e, and ujion all othms 
the same as if the disi|iialilied per.son wire aitn.illy dead (v). But the person iiic.ipablc 
of inheriting by rea.son of the above disqiialilieatioii.s does not cm hide other.s flom iii- 
heritiinue [w). Thus if ,l dies leaving a son JS, a grandson (' by ll. and a brother 1>. and 
if Ji liiis caused tho death ot .-1. Ji is totally evcindeil fioiii inheiitaiice, but he docs not 
c.\cludc his son ('I’hc inheiitaiiLC vv ill dev olve as it ii were dead, so that the grand 
son, willNiiicced to the w hole estate. /> being a remote heir. 

l») lliikim Uhiiii \ i.vul Khan (JaSg) M I'al .S20 . i liavina tss-n exrliidrd trom tlic cuiiiinimiun 

.SHdiffOliiHHcsnK V Majiiilu A'AotucR (liSTs) of any religion . slmtl irasc to tie cufor< i-d 

H I'.il. »i(i| , thdtMil Ailtaal v. Mahomed as law In the Coilits of the ICast Indhi 

.Vii/aid (last) 56.: See also JAi/onf Coinpnny amt In tli« t'oiiiU establntied 

Kadar v llapnhhai tls»«) 2.J lloiii by Koyul I'liartcr within the said feril- 

INS , Mahomed Anna Uaian (ISOt.) tones ' Sec Jlhagaunt Xtnnh v. Kallu 

JI Horn. 143. Muhaken Bee v. Sued (ISSl) 11 .411.110;/fw/in v Snrdar Mir:a 

Meer (HU.'.) .is Jhad KKW, nol, .12 (1920) 1 Util .i7fi 

1 i 1002[Limitation.\it,Alt. 1231, («) Dilfcienre ot allriilaiiie refeired to here is 

Ihmed v. .46Arn«iji (1<I17) 41 Horn .'.as. " differeiiic ol (Oiintr>. cither aitudl, as 

(112-Ori 41 1. C 701 [Limitatiun A«t, between an aluii enemy and an alien tri- 

Art 127]. butary. or qiialitled, as betvmn a fugitive 

(1) seetion 1 of llio .4ct runs as follows : “So and a tribiitaiy, or between two fugitive 

imieh of any law or usage now In force. .. enemies from two dilferent states" 

as Intliets on any peison forfeiture of rights Kurnsey’s .1/ Siraityyah, 14. 

or prois'ity nr may bo ti.ld in any way to (r) llalllle's MabomcdunToiw of Jnlieritanee, p. 31. 
imiHur Ol alteit anv riglit of inlH-ntanie, (a) Rmnsey's .4f Stmju/uah, 27-2rt. 
liv leiison of his or her lenoiineing, or ^ 
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CHAPTER VJI. 

Hanafi Law of Inheritance. 

\PirhMinary .Vo'c—The prineipiil worlvM of au<h<iiity on tlic Haiiali Law of In- 
hentaiK-o arc the SiiajUyah, cniiipused by Shaikh Sirajiichliii. and the Sharifiyyah, which 
IS a coniinentary on the Sirajiyyah written by Sayyad SiiarifT. 'I’hc Sirajiyyah is referred 
to in ttiisand suhbcqiient chapters by the abbreviation Sir., iiid the references are to tbo 
pa>;es of Hr. Rmn.sey’s ciiition of the Translation ot th.it m rk by Sir William Jones, ns 
that edition is easily procurable. See also Sale's Tr.m Jation oi the Koiuii, pp. (10, Cl 
and SO.] 


1. — 7'/ij‘ee Class,‘s of Heirs. 

48« Classes of heirs*— TUere are three classes of heirs, 
namely, (1) Sharers, (2) Residimries, and (3) Distant Kindred : 

(1) “ Sharers ” are those who are entitled to a pre¬ 

scribed share of the inheritance ; 

(2) “ Residiiaries ” are those wlio take no prescribed 

share, but succeed to tlie “ residue ” after the 

claims of the sharers are satisfied ; 

(3) Distant Kindred ” are all those relations by blood 

who are neither Sharers nor Residiiaries {x). 

Sir. 12-1J. 'fhe first step in the distribution of the estate of a deceased Mahomedan, 
after payment of his funeral expenses, debts, and legacies, is to allot their respective 
shares to such of the. rehUion', us belong to the clnss of shnrers and are entitleil to a share. 
The next step is to divide the ro.sidue ( if any) among such of the. residiiaries as are enlitleit 
to the residue. If (hero aro no sharers, the rcsiduaries will succeed to the whole 
inheritance. If there be neither sharers nor residuaries, the inheritanuc will be divided 
among such of the distant kindred as are entitled to surceed thr.relo. The distant kindred 
are not entitled to succeed so long as there is any heir belonging to the class of sharers 
or residiiaries. But there is one case in Avhich the distant kindred will inherit 
with a sharer, and that is where the sharer is the wife or husband of the deceased. Thus 
if a Mahomedan dies leaving a wife and distant kindred, the wife as sharer will take 
her share which is 1/4, and the remaining three-fourths will go to the distant kindred- 
And if a Mahomedan female dies leaving a husband and distant kindred, the husband 
as sharer will take his share 1/2, and the other half will go to the distant kindred. To 
take a simple case : A dies leaving a mother, a soil and a daughter’s son. The mother 
as sharer will take her share 1/0, and the son as residuary will take the residue 5/M. 
The daughtcr'.s son, being one of the class of distant kindred, is not entitled to any 
share of the inheritance. 


(*) Abdul Strang v. Vulte Bxbi (1002) 20 Cal. 738. 
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Tho question as to which of the relations belonging to the class of sharers, residua- 
ries, or distant kindred, are entitled to succeed to the inheritance depends, on the cir¬ 
cumstances of each case. Thus if the surviving relations be a father and a father’s father, 
the father alone will succeed to tho whole inheritance to the entire exclusion of the 
grandfather, though both of them belong to the class of sharers. And if tho surviving 
relations bo a son and a son’s son, the son alone will inherit tho estate, and the son’s son 
will not bo entitled to any share of the inheritance, though both belong to tho class of 
residuarics. Similarly, if the surviving relations belong to the class of distant kinilred, e.g., 
a daughter’s son and a daughter’s son's son, the former w ill succeed to the whole 
inheritance, it being one of the rules of succession that the nearer relation excludes the 
more remote. 

49. Definitions:— 

(а) “ True grandfathor ” means a male ancestor between 
whom and the deceased no female intervenes. 

Thus tho father’s father, fathers father’s father and his father how high soever 
are all true grandfathers. 

(б) “ False grandfather ” means a male ancestor between 
whom and the deceased a female intervenes. 

Thus the mother’s f.ilher, mother’s mother's father, mothcr'-s father’s father, 
father's mother's father, are nil fasle grandfathers. 

(c) “ True grandmother ” means a female ancestor 
between wliom and the deceased no false grandfather inter¬ 
venes. 

Thus the father's mother, mother’s mother, father's mother's mother, father's 
father's mother, mother's mother's mother, are all true grandmothers. 

(d) “ False grandmother ” means a female ancestor 
between whom and the deceased a false grandfather intervenes. 

Thus tho mother's father’s mother is a false grandmother. False grandfathers and 
false grandmothers Iwloiig to tho class of distant kindred. 

(fi) “ Son's son how low soever ” includes son’s son, 
son’s son's sou, and the son of a son how low soever. 

(/) “ Son’s daughter how low soever ” includes son’s 
daughter, son’s son's daughter and the daughter of a son how 
low soever. 


B. — Sharers, 

50. Sharers.—After payment of funeral expenses, debts, 
and legacies, the first step in the distribution of the estate of a 
deceased Mahomedaii is to ascertain which of the surviving 
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relations belong to the class of sharers, and which again of 
these are entitled to a share of the inheritance, and, after this 
is done, to proceed to assign their respective shares to such of 
the sharers as are, under the circumstances of the case, entitled 
to succeed to a share. The first column in the accompanying 
table (p. 34A) contains a list of Sharers; the second column 
specifies the normal share of each sharer; the third column 
specifies the conditions which determine tlu*. right of each sharer 
to a share, and the fourth column sets out the shares as varied 
by special circumstances. 

Illusiraliona. 

Note .—The italics in the following and other illustrations in this chapter indicate 
the surviving relations. It will he observed that the sum total of the sharers in all the 
following illustrations equals unity 

Father, Husband and Wife. 


(a) Father .1 /G (as sharer, bccatiso there are daughters) 

Father's father .(excluded by father) 

Mother .. .. .1/6 (because there are daughters) 

Meeker's mother .(excluded by mother) 

Tim daughters .. .. 2 /3 

Son's daughter .(excluded by daughters) 

(b) Husband .1/2 

Father .1 /2 (as residuary) 

(c) Four widows .. .. ..1/4 (each taking 1/16) 

Father .3/4 (as residuary) 

Mother. 

(d) Mother .1/3 

Father .2/3 (as residuary) 

(e) Mother .. 1 /6 (because there are two sisters) 

Turn sisters .(excluded by father) 

Father .5/6 (as residuary) 


.Vote that though the sisters do not inherit at all, they affect the share of the mother 
and prevent her from taking 1 /3. This proceeds upon the principle that a person, 
though excluded from inheritance, may exclude others wholly or partially (Sir. 28). In 
the present case the exclusion is partial, the mother taking 1 /6 instead of 1 /3, which 
latter share she would have taken if the deceased bad not left sisters. 


(f) Mother .1/3 

SiiAer .. .. .. .. .. (excluded by father) 

Father 2/3 (as residuary) 

(g) Mother .1/6 (because there is a brother and also a 

sister) 

Brother (f., c., or u.).(excluded by father) 

Sister (f., c., or u.).(excluded by father) 

Father .5/6 (os residuary) 
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Nolf .—The iiiotlior takes 1 /G, and not 1 /3, where there arc two or more brothers 
or two or more sisters, or our hruther and Ohf. staler, or two or more brothers and sisters. 
'I'he brother and tiie sister, thoii!;li they are excluded from inheritance by the father, 
pie\cnt the mother from takimi the larger share 1 /3. Sec note to ill. (e). 

(h) Hinhand .. .. ..1/2 

Mother .1 /G (-- 1 /3 of I /2) 

Father .. .. .. I /3 (as residual) 

AV)/(.- Hut for thc/iMs6^f«»/««(/ father, the mother in tins ease would ha\e taken 
I /:!, as there are neithi-r ihildren nor brothers nor sisters. As tlie deteased has left 
a husband and father, the mother is entitled only to one-third of what remains after the 
hiishand's share is allotted to him. Tho hu.sband’s ehare is 1/2, and what lemains i.s 
I il, and 1 /3 of 1 2 is I ;ti. The reason of the rule is elear, for if the mother look 1/3. 
the remdiie for the father would oiih lie 1—(I /2-1-1 /3)—1 /G, that is. half the share of 
t he mothei, while as a jjeneral i iile, t he share of a male is twice as much as that of a female 
of parallel grade (Sii. 22;. Kor the e.ise where the deceased leaies a indoic and father, 
see ill. (j) below. 

(i) Husband .1/2 

Molfter .I /;i 

Father's fathe) .. . I/G (as residual >) 

Note.- The mother takes I /3, for t\\c father's father does not rialuee her share from 
Diie-third of the whole to one-thiid of the remainder after dediieting t he husband’s share. 

(j) Widow .. .. .. I /4 

Mother .. • 1/4 ( I pi of :t 14) 

Fallnr .. . ..1/2 (as residiiuiy) 

Note. In this case, the mother would have taken I /3 but for the widoiv and father. 
for there are neither ehildien nor biothers nor sisters. As the widow and father are 
among the siirviMiig heirs, the mother is entitled to one-third of the rem.iinder after 
dediieting the widow's shaie. The widow's share is I /4, the remainder is 3/4, and tho 
mother’s share is 1 /3 of 3/4. that is, I /4, .See ill. (h) above and the note thereto. 

(k) Widow .1/4 

Mother .. .. .. .. I '3 

Fathei's fathei .. . .. ,'>,'12 (as residimiy) 

Note. The mother takes 1/.3. for the falhei's father does not reiluee her .share from 
one-third of the whole to one-thiid of the remainder after dediietiiist the widow's share. 

True grandfather and true grandmother. 

.. (being a true pat. grandmother, is 
excluded by father) 

I /G (being a true tnai. grandmother, i> not 
eveluded by fatlier) 

.■> /6 (as residuary) 
j 1/6 (each taking 1 /12) 

5/6 (as residuary) 


(1) Father's nioth-r 
.Mother's mother 
Father 

(in) Father's mother 
Mother's mother 
Father's father 
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—'I'hp father >< mother is not exelucled h_\ the fnttier's fattier, for ttie tatter is 
mot an inlPrmeriuile, tint an equal, line };raii(lfattier. 

(n) Fnlhei'ufafhrr'.'t mother .. .. (e\ilii(lo<l t.\ father's father) 

Father a father .. .. .. takes the u tiole as residiiarv 

Xnte- 'I'tie father's father's inothei is e\etiide<t li> the laltiei s falliei. lor lie is 
an intermediate tiiie uraiidlather. tlie falhei'. f.ither s mother lieiiio related to the 
<leeeased throui/h him. 

(o) Ffilher'a i,iolhn\i iotlo I 1 '(! 

Father a jat fill . . I! (.1 les.diiaij) 

A'o/e. The fatliei's motlier s iM.-tIa 1 (w I o a true jiat. j;raiidinotliei) is not e\i lulled 
li\ the fathei s tatli (who is a trii.' urandfather). lor Ihoiinli he is nearer in deniee, 
he IS not in relation to tiei an iiiteimuflatr true jirandfather, as ttie father's iiiolher’s 
uiKither is vof lelateit to t/a ihren-’iil thuin-jli him, tint through the fattier. 


(p) 

Falhei a niathri ., .. 1 

n 


Mother a iiiothei a iiiolhei .. 

(excluded bv falhei's mother who is 
a nearer true grandmother) 


Falhei'a falhei .. . 5 

ti (at, lesidiiary) 

(q) 

Falhei'a mother 

. (e\i hided by father) 


Mothei'a mothei'a mothii 

.. (excluded by fathers mother who is 
a nearer true graiidmother) 


Falhei 

takes the whole as lesiduary 

.Vole - 

The tithei's uiothei, though 

she IS excliiiled by the father, excludes the 


•mother's mother s mother This proeeeds u|ioii the rule tliat one who is e\eluded may 
IniMsetf CM'lude others wIiolK oi paitially. See note to ill. (e); in tliat lase the exelusion 
of the mother liy the sister was parti.d, for she did take a share, namely, I 'li. In the 
present ease, however, the exelusion of the mother's mother's mother is entire. It need 
hardly be stated that it the deceiused had not left the father's mother, the mother's 
mother's mother would have taken 1 ,'l>, for, being a true nutternal grandmother, slio is 
■not exehided by the fatlui. 

Daughters and Sons’ daughters h. I. s. 

(r) Father .. .. .. .. 1 /(i (as sharer) 

Mother .1 /G 

3 aoiia' damjhtera, of whom one is 
by one sou and the other two 

by another .son .. .. 2/3 (each taking 2 /ft) 

Kote. —The son.s’ daughters take /ler ea/nta and not per alirpea. The two-thirds 
is not therefore divided into two iiarts, one for the son's daughter by one son, and the 
other for the other two by another son, but it is divided into aa many imrts as there are 
eons’ daughters irrespective of the number of .sons through whom they are related to 
the deceased. The reason is that the Sunni Mahomedan law docs not recognize any right 
of representation (see s. 42), and the sons’ daughters do not inherit as representing their 
respective fathers, but in their own right as grand-daughters of the deceased. The same 
principle applies to the case of sons’ sons, brothers’ sons, uncles’ sons, etc. iSee Table 
of Residuarics. 
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(s) Father 

1/6 

(as sharer) 

Mother . 

1/6 


Daughter 

1/2 


4 sons’ daughter/I .. 

1/6 

(each taking 1 /24) 

Note .—^Thcro being only one daughter, the sons’ daughters arc not entirely excluded 

from inheritance, but they take 1 /O, 

which. 

together with tho daughter s 1 /2, makes 

up 2/3, the full portion of daughters. 



(t) Vnlher 

1/6 

(as sharer) 

Molhei . 

1/6 


2 sons’ daughters .. 

2/3 


Son's son's daughter 


(excluded by sons’ daughters) 

(ii) Father 

1/6 

(as sharer) 

Mother 

1/6 


Son’s daughter 

1 -2 


Son's son's daughter 

1/6 



Note .—Tho rule of suooesaion as between daughters and sons’ daughters applies, 
in the absence of daughters, as between higher sons’ daughters and lower sons’ daughters 
(Sir. 18). There being only one son’s daughter in the present illustration, the son’s 
son's daughter is not entirely excluded from inheritance, but she inheiits 1/tt, which 
together with the son’s daughter's 1 /2, makes up 2 /3, tho full share of sons’ daughters 
111 the absence of daughters. 

Sisters. 


(V) 

Mother 

1/6 



2 f nil sisters 

2/3 

(each taking 1 /3) 


('. sister 


(excluded by full sistere) 


(sister {or u. brother) .. 

1/6 


(w) 

2 full sisters (or o. sisters) 

2/3 

(each taking 1 /3) 


«. sisters (or u. brothers) 

1/3 

(each taking 1 /6) 

(x) 

Full stsfei .. 

1/2 



2 c. sistei 1 

1/6 

(each taking 1 /12) 


t’. broth r . I 

V. sister . .. .. 

1 1/3 

(each taking 1 /6) 


Note. —There being only one full sister, tho consanguine sisters are not exduded 
from inheritance, but they inherit 1 /6 which, together with tho sister’s 1 /2, makes up 
2/3, the eollei'livo share of full sisters m the inheritance (Sir. 21). 

Sir. 14-2;i. The principal points involvetl in tho Table of Sharers are e.xplaii}ed 
in their proper place in tho notes appended to tho illustrations. The illustrations must 
be carefully studied, as it is very difficult to understand tho rules of succession without 
them. The principles underlying the rules of succession are sot out in the notes on s. 52 
below. It will bo observed that tho illustrations are so framed that the sum total of 
the shares does not exceed unity. For cases in which tho total of the shares exceeds 
unity, see tho next section. 

Tho sharers are taelve in number. Of these there six that inherit under certain 
circumstances as rcsiduaries, namely, the father, tho true grandfather, the daughtef, 
the son’s daughter, the full sister, and the consanguine sister. See the list of Residua- 
ries given in s. 52 below, and the notes on that section. 
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51. Increase (Aul ):—it be found on assigning their 
respective shares to the Sharers that the total of the shares 
exceeds unity, the share of each Sharer is proportionately 
diminished by reducing the fractional shares to a common 
denominator, and increasing the denominator so as to make 
it equal to the sum of the numerators. 

lUii/ilrationi. 


1 3/(> reduced to 3;7 

2/3=4/fi „ 4/7 

7/fi 1 

A’o/f.—The hum 'dial of I/i and 2/3 ••xcoeds uuit\. The fraetioiis aic therefore 
reduced to a common. dciKjminator, which, in this case, is 6. The sum of the numerators 
is 7, and the pioce-is consists in substituting 7 for 6 as tlie denominator of the fractions 
3 /G & 4 /ti. By hO (iomg the total of the shares equals unity. The doctrine of “ Increase ” 
is so called because it is by increming the denominator from 0 to 7 that the sum total 
of the shares is inado equal to unity. 

(b) Husband .. .. .. .. .. 1/2 - 3/G reduced to 3/7 

Full sister .. .. .. 1/2-3/G „ 3/7 

C. sister .1/6—I/G 1/7 

7/G I 

(c) 2 full sisters .. .. .. .. 2/3=4/G reduced to 4/7 

2 It. brothers (each taking 1 /G ).. .. 1 /3=2 /G „ 2/7 

Mother .1/6=1/G „ 1/7 

7 /(i 1 

1 /2=3/G reduced to 3/8 
213-4. 4/8 
1/6=1/G „ 1/8 

8/G 1 

1 12=3li) reduced to 3/8 
1/2=3/G „ 3/8 

1/3=2/6 „ 2/8 

8/6 1 


(f) Husband .1/2 =3/6 reduced to 3/» 

2 full sisters .2/3=4/6 „ 4/9 

2 u. sisters and 1 u. brother (each taking 
1/9) .l/3=2/6 „ 2/9 


(o) Husband .. 

Full sister . 

3 u. sisters (each taking 1/9) .. 


(d) Husband .. 
2 fM sisters 
Mother 


(a) Huslmnd .. 
2 full sisters 


9/G 
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(g) IlusbaiiiJ 

l/2=3/6 rediii-ed to 3/!> 

Full sisit-r 

1/2 = 3 ;6 

„ 3 /9 

2 'll. sisters and 2 u. brothers (each 1 /12) 

1 /3 -2/6 

2/9 

Mother . 

1 /6=l/6 

1/0 


9/6 

1 

(h) Jluibaud . 

1 /2=3/6 reduced to 3/10 

2 full siihrs .. . 

2'3=4/6 

„ 4/I0' 

3 «. sinters and 5 n. bruthets (each 



1 /24). 

1 /3=2/6 

2/10 

Mother . 

1 /6 1 Hi 

„ l/KV 


10/«i I 


(i) Widow 

.1/4 =3/12 reduced to 

3/13 

2 C. Sintiln 

.2/3---8/I2 

8/13 

Moth r . 

.1/6=2/12 

2/13 


13/12 1 


(J) 

Ilushand .. 

..1 /4---3/I2 reduced to 3/13 


Mother 

.. 1/6 2/12 „ 2,13 


2dauyht<is 

.. 2/3 8,12 „ 8/13 



13/12 1 

(k) 

Husband .. 

.,1/4 -3/12 rwluccd to 3/13 


Mother . 

.. 1/6=2/12 „ 2/13 


Jhiighter . 

.. 1/2=6/12 6/13 


Son's daiKiht r 

.. 1/6=2/12 „ 2/13 


13/12 1 


(1) ir.rfow.1/4=3/12 reduced to 3/13 

Molhtr .1/3=4/12 „ 4/13 

Fullest, r 1/2-6/12 „ 6/13 

13/12 1 

(in) I) i</(W.1/4=3/12 leduced to 3/15 

2 fulls,^1,1 <1 2/3=8/12 „ 8/15 

2u.sisi,rs .1/3-4/12 „ 4/15 


15/12 1 


(n) U’le/oio.1/4=3/l2 reduced to 3/15 

2fuUsisiirs .2/3=8/12 „ 8/15 

U.stut>r .1/6 2/12 2/15 

Mother .1/6=2/12 2/15 


15/12 
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((o) Umihand ' 
Fallipr 
Mother 
3 daiiijhteri 


<1>) IVidow 

2 full niMferM 
2 It. sisters 
Mother 


•(q) H't/e 

2 daughters 
Father 
Mother . 


1,4=3/12 

reduced to 3 /15 

1/6=2/12 

„ 2/15 

1,'6=2/12 

a/15 

2,3=8/12 

«/15 

15/12 

1 


I 't=3/l2 mluccil to 3/n 


2,.i .8/12 „ 8/17 

1,3=4/12 „ 4/17 

1,6-2/12 „ 2/17 

17/12 I 

1 /8 -3/24 ri‘iliiPi'il to 3/27 
2,'3 -16/24 „ 16/27 

1/6=4/24 „ 4/27 

1/6=4/24 „ 4/27 

27/21 1 


Sir. 20-30. For ru'sch iii which the total of the shares is less than unity, see s. 53 
below. 


C. -Resuluaries. 

52. Rcsiduarics.—^If there are no Sliarers, or if there 
are Sharers, hut tliere is a residue left after satisfying their 
■claims, the wliole inheritance or the residue, as the case may be, 
devolves upon llesiduaries in the order set forth in the 
annexed table (p. 40a). 


lllnslralioiM. 


[Note. -The residue remaining after satisfying the sharers’ ulaiins is indicated in the 
following illustrations thus.] 


No. I. Sons and daughters. 


(a) Son 

Daughter 


1 /3 ( 


jVole.—The daughter cannot inherit as a sharer when there is a son. But if the heirs 
be a daughter and a son’s son, the daughter as a sharer will take 1 /2, and the son’s son 
as a residuary will take the residue 1 /2. 


(b) 2 sons 

3 daughters 
• (e) iridoMi 
Son 

Daughter . 


4/7 (as residuaries, each son taking 2/7) 

3 /7 (as residuaries, eaclr daughter taking 1 /7) 
.. .. 1 /8 (as sharer) 


Note .—^The residue after payment of the widow’s share is 7 /8. 
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(d) Husband .. .. .. 1 /4 

Mather .1/6 

.S’ort ..2/3 of (7/12) =7/18 

Daughter .. .. 1 /3 of (7 /12) =7 /36 


(as sharer) 

(as sharer) 

j- (as rcsiduaries) 


.Voh>. -The residue in the above case is 1—(1/4+1/G)—7/12. If there were two 
sons and three daughters, each son would take 2/7 of j’, —1/G, and each daughter 
1/7 of 7/12=1/12. 

No. a. Son's sons. h. I. s. and Sons’ daughters h. I. s. 

(e) Son's son .2/3 i ^ 

Son's daughter .1 /3 I rosiduanes) 

A’otc.—Where there is a son’s son, the sun's daughter caniKjt inherit as a sharer, 
but she inherits as a residuary with him. Similarly, a son’s son's daughter cannot/ 
inherit excejit as a residuary when there is a son’s son's son. 


(f) 

2 daughters 

. . 2 /3 (ns sharers) 


Son's son .. 

. 1 /3 (as residuaiy) 


Son's son's son 

. (excluded by son's son) 


Son's son's daughUi 

r .. . (excludcsl bol !i by daughters and son’s 



son. See Tab. of Sh., No. 8) 

(«) 

2 daughters 

.. 2/3 (as sharers) 


Son's son .. 

Son's daughter 

. 2/3 of (1/3)-= 2/9 1 , 

. 1 /3 of (1 /3)= 1 /9 t icsiduiiries) 

(h) 

Daughter .. 

.1 /2 (as .sharer) 


Son's son .. 

Son's daughter 

. 2/3of (l/2)= 1/3 1 , , 

. 1 /3 of (1 /2)= 1 /G ( (“» residiiorjcs) 

Note.- 

—There being only 

one daughter, the son’s daughter would have taken 1 /6 


as sharrr (see Tab. of Sh., No. 8), if the deceased liiwl not left a son’s son. But as the 
son’s son is one of the heirs, the son's daughter can inherit only ns a residuary w,th the 
son’s son. 

(i) Son's daughter .1 /2 (as sharer) 

Son's son's son .. . 1 /2 (as residuary) 


Sole .—In this case the son's daughter is not precluded from inheriting as a duinr, 
fur there is none of those relations that precludes her from succeeding as a sharer (see 
Tab. of Sh., No. 8, 2nd column). And it will be seen on referring to the Table of Resi- 
duaries that the only case in which the son’s daughter inherits as a residuary with the 
son’s son’s son (who is a lowir son’s son) is where she is precluded from succeeding as a> 
sharer [see ill. (k) below]. 


(j) Daughlir .1/2 

Son's daughter .1/6 

Son's son's son .. 2/3 of (1 /.S)= 2 /9 
Son's son's daughter 1 /3 of (1 /3)= 1 /9 1 *' «i*“arics; 

Note.—^'I’here being only one daughter, the son’s daughter is entitled to 1 /6 as a 
sharer. Since she is nut precluded from inheriting os a sharer, she does not become a 
residuary with the son’s son's son (who is a lower son’s son). 


(as sharer) 

(as sharer, .-iee Tab. of Sh., No. 8) 
t 
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(k) 2 daughters .2 /3 (as sharers) 

Son's daughter .. 1 /.I of (1 /3)=1 /9 ) , ., . , 

Son's son's son .. 2 /3 of (1 /3)=2 /9 ) residuarics) 

Note .—^Thcro being two (laughters, the son’s daughter eannot inherit as a sharer. 
She therefore inherits as a residuary with the son’s son's son (ttho is a lower son’s son). 

(l) 2 son's daughters .. .. .. 2/3 (as sliarers) 

Son's son's son .. 2/3 of (l/3)=2/9 I , , . , 

Son's son's da.ighter 1 /3 of (1 /3)=1 /9 I ''esiduunes) 

Note .—Tlie son’s daughter in this case do not inherit as residuarics with the son’s 
son’s son, for thej’ are not iirccluded from inheriting as share: s. 

(ni) 2 daughters . .. .. (as sliarers) 

Son's son's son . 2 /4 of (1 /3' = 1 /d 1 

Son's daughter . 1 4 oi 1 1/3)=-l/12 Mas residiuiries) 

Son's sok'', flnughtrr.. I, t of (1,3; =1/12 J 

Note.—There being t\io daughters, the son’s daughter cannot inherit as a sharer. 
tShe therefore inherits as a residuary with the son’s son’s son (who is a loteer son’s son). 
The son’s son's daughter 1 .S entitled to inherit as a residuary with the son’s son's son 
who IS an equal son’s son in i-clation to licr. Both these female relations inherit there-! 
fore as residiinries with the son's son’s son, eaeh taking 1 /12. 'Iliis illustration presents 
two iieculiar features. The one is that the son’s son’s daughter, though remoter in' 
degree, shares with the sou’s daughter. The other is that the son’s daughter succeedsi 
as a residuary with a lower son’s son. If this wer« not so, the son’s son’s daughter would] 
inherit to the exclusion of the son’s daughter, a result directly opposed to be principle 
that the nearest of blood must take first (Sir. 18-19). 

No. 3- Father. 

(n) Father .I /6 (a.s sharer) 

i4i(7« (or son's son h. 1. s.) .. .. 5/6 (a.s residuary) 

Nolfi.—Here the father inherits as a sharer. See Table of Sh., No. 1. 

(o) Mother .. .. .. .. 1/3 (as sharer) 

Father .2 /3 (as residuary) 

Note .—Here the father inherits as a residuary, as there is no child or child of a son 
h. 1. 8. See Tab. of Sh., No. 1. 

(p) Daughter . (as sharer) = 1/2 

Father .1 /6 (as 8harcr)-f 1 /3 (as residuary) =1/2 

Note .—^Here the father inherita both as a sharer and residuary. He inherits as a 
sharer, for there is a daughter, and he inherita the residue 1 /3 as a residuary, for there are 
neither sons nor sons’ sons h. 1. s. The father may inherit 6otA as a sharer and residuary. 
He inherits simply as a sharer when there is a son or son’s son h. I. s. [see ill. (n) above]. 
He inherits simply as a residuary when there are neither ohildren nor children of sons 
h. 1. 8. [see ill. (o) above]. He is both a sharer and a residuary when there are only 
daughters or son’s daughters h. 1. s.), but no sons or sons’ sons h. 1. s. as in the pre* 
sent illustration. The same remarks apply to the true grandfather h. h. s. In fact, 
the father and the true grandfather are the only relations that can inherit in both 
capacities simultaneously. 
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No; 4. True grandfather h. h. s. 

yoli >.—Substitute “true grandfather” for “father” 111 ills, (n), (o) and (p). The 
true grandhither will suceeetl in the same capacity and will take the same share as the 
father in those illustrations. 


Nos. 5 and 7. Brothers and sisters. 


((j) Ihiihatid 
Mothtr 
Hriithfr 


.. 1/2 
1 /O 

2/.I of (1/3) -2/ft I 

i/3of (i;3)-i/a 1 


(as sharer) 

(as sharer) 

(as residuaries) 


Xntp. -The sister cannot inherit as a sharer when there is a brother, but she takes 
the residue with him. 


Fill! lirothei (»,) 

12 (as leMduai v) 

Full SI iter 

1/2 (as rcMduary) 

Coni, siiler 

(e.xcluded by full brother) 


No. 6. l-ull sisters with daughters and sons’ daughters. 

(r) Dtiuijit'fr {or son's daughter h.I.s ). I /2 (as sharer) 

Full Ml,ill I .. . .. . 1/2 (as residuary No. ti) 

lirolhir'ti non . . .. 0 (excluded by lull sister who is a 

nearer lesiduary) 

.We.--The full sister inbeiits in three ilifferent capacities; (1) ns a sharer under 
the circumstances set out in the Table of Sharers ; (2) .as a residuary with full brother 
when there is a biothei, and. failing to inherit in either of these two capacities ; (3) as 
a residuary with daughters, or son’s daughters h. 1. s. or one daughter and a son's 
daughter li. 1. s. provided there is no nearc*r residuary. 'I’hiis in the present 
illustration, the sister cannot inherit as a sharer, bei-aiisc there is a daughter (or 
son's daiightei h. 1. s.). And as there is no brother, she cannot inherit iii the second of the 
three capacities eiiiimeiated above. She therefore takes the residue 1/2 as a residuary 
with the daughter (or son's daughter), for there is no residuary nearer in degree. If 
this weie not so. the brother's son. who is a more remote relation, would succeed iiii 
preference to her. 

(s) 2 dauijhlera (or .son’s daughters 

h.I.s.). 

Full sialir 

(t) 2 dau'jhters (z) . 

Husband 
Full sister .. 

Father's pal. unde's son 

( 11 ) Dauijhlrr . . 

Son's da lighter 
Full sisler .. 

(v) Daughter . 

Son's daughtfi 

Mother . 

Full sistei . 


2 /3 (as sharers) 

1,3 (as residuary No. 0) 

2 /3 (as sharers) 

1 /4 (as sharer) 

1 /12 (as residuary No. (i) 

0 (e.xcluded by full sister who is a 
nearer residuary) 

1 /2 (as sharer) 

1 /8 (as sharer) 

1 /3 (as residuary No. (>) 

1 /2 (as .sharer) 

1 /ti (as sharer) 

1 /8 (as sharer) 

1 /(» (as residuary No. 0) 


(g) Abdul Karim v. Mst. Amat-ul-JIabib (1022) 3 I..ah. 397, 70 1. C. 205, (’23) .\L. 121 
(z) Meherjan v. Shajaih (1809) 24 Bom. 112. 
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(w) Daughter .1(r , sharer) 

Son's daughter .1 ,'0 (as shan-r) 

Husband .. .. .. .. 1 ,'4 (as •.hnnT) 

Full sister .. .. .. .. 1,12 (as rcsuliiar^ No. (i) 

(x) Daughtir .. .. . . 1 ,2 (as sharer) (> 12 rctliieed to t!/13 

Sou's daughter .. .. .1 ti (as sharer) -2-12 2/13 

livsbaud .1 ,4 (asshaier)-3;i2 „ 3/13 

Mother . . . 1 »i (as sharer) 2 12 .. 2/13 

Fullsi'.Ur .... O (e\<lur|eil) 


13,12 1 

Xote. —Here tho oiil_\ eapaeits in uhu-h the lull sister emihl inhei it is that iil a 
re.siduary with the datighter and son s <laiit.ditei Bid the lesulu.nw siieeeeds to the 
residue, if any, after the elaiins ol the slmn-is .-le satished. and in the present ease there 
IS no residue. The sum total of the shau- exi ei ds iiiiit^i. end the ease is one of “liu I'ease.’’ 
No. S. CoiisanK:uine sisters with daughters and sons’ daughters h. I. s. 

Xote, —Consanguine sisters inherit as n s,duaiies with daughters ami son's danghteis 
in the abseiue of full sistens. Suhstitute ' eonsanguine sister ’’ lor “ full sister " in ills, 
(r) to (x), and the shares of the seveial heirs will retnaiii the same, the eonsangiiine sister 
taking the place of the full sister. Suhstitiite also in the note to ill. (r) “ eonsangiiino 
brother ’’ lor ” lull biothei.” 

Other Residuarles. 

(y) Full sisUi . .. 1,2 (assharei) 

('.sister .. .. .. .. 1 ,ti (iisshaiei) 

Mother .. .. .. .. 1,1! (us sharer) 

Brother's sou .. .. 1 ,t! (as residuary) 

(*) Widow .. .. . . 1/'-I (asshaiei) 

Mother .. .. . ..1,3 (as sharer) 

Fat. unrJe .. .. .. .'5,12 (as iS'sidimry) 

(aa) Full sister (a) . . 1-2 (ns shuix'r) 

Fat. umle's sous .. ..1/2 (as ri'sidnaries) 

Sir. lS-21, and 23-2fi. Some of the important points involved in the Table of 
Rcsiduaries are explained in tho notes ajipended to the illustrations. 

Claasificatinn of Residuarles. -All residuaiies are related to the deeeiised 
through a male. The uterine brother and si.ster are related to the deceased through 
a female, that is, mother, and they do not therefore find iihiee in the list of Besi- 
duanes. The Sirajiyyah divides residuanes into three classes, viz., (1) residuaries in 
their own right: these are all males comprised in the IJst of Residuaries ; (2) residuanes 
in the right of another : these are the four female residuaries, namely, the daughter as a 
residuary in the right of the son, the son's daughter h. I s. as a residuary in the right of 
the son's son h. 1. s., the full sister in the right of the full brother, and the consanguine 
sister in tho right of the consanguine brother; ancl (3) residuaries w'Uh others, namely, 
the full sister and consanguine sister, when they inherit as residuaries with daughters 
and sons’ daughters h. 1. s. But if regard is to be had to the order of succession, resi¬ 
duaries may be divided into four classes, the first class comprising descendants of the 
deceased, the second class his ascendants, the third the descendants of the deceased's 


(u) Met. Ghiilam v. Sur Uman (1922) 3 J5nli. 278, (’22) AL. 408, 8J I. C. lOOO. 
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father and the /nurtli the descendants of the deceased’s true grandfather li. h. s. This 
classification has been adopted in the Table of Residuaries. The division of Distant 
Kindred into four classes proceeds upon the same basis. 

Residuaries that are primarily Sharers.— It will be noticed on referring to 
the Tables of iSharers and Residuaries that there are six sharers who inherit under certain 
circumstances as residuaries. These are the father and true grandfather h. h. s., the 
daughter and son’s daughter h. 1. s., and the full sister and consanguine sister. Of these, 
only the father and true grandfather inherit in certain events both as sharers and resi¬ 
duaries (see ill. (p) above, and the note thereto). In fact they are the only relations 
that can inherit at the same time in a doable capacity. The other four, who are all 
females, inherit cither as sharers or residuaries. The circumstances under which they 
inherit as sharers are set out in the Table of Sharers, They succeed as residuaries, 
and can succeed in that capacity alone, when they arc combined with male relations 
of a parallel grade. Thus the daughter inherits as a sharer when there is no son. But 
when there is a son, she inherits as a residuary, and can inherit in that c.apacity alone : 
not that when there is a son she is excluded from inheritance, but that in that event 
she succeeds as a residuary, the presence of the son merclj altering the character of 
her hoirshii). Similarly, the son’s daughter h. 1. s. inheriU as a residuary when there 
is an eqiml son's son. And in like manner, the full sister and consanguine sister succeed 
as residuaries when they co-cxist w'ltli the full brother and consanguine brother respec¬ 
tively. Tlio curious reader may ask why it is that the said four female relations arc 
precluded from inheriting as shirer when they exist with males of parallel grade. The 
answer appears to bo this, that if they were allowed to inherit as sliarcrs under those 
circumstances, it might be that no re.siduo would remain for tlio corresponding males 
(all of whom are residuaries only), that is to say, though the females would have a share 
of the inheritance, the corresponding males, though of an equal grade, might have no 
share of the inheritance at all. To take an example: A dies leaving a husband, a father, 
a mother, a daughter, and a son. The husband will take 1 /4, the fallier 1 /6, and the 
mother 1 /(i. If the daughter were allow'cd to inherit as a sharer, her share would be 
1 /2, and the total of the shares would then be 13/12, so that no residue would remain 
for the son. It is, it scoiiis, to maintain a residue for the males that the said females 
are precluded from inlieriting as sharers when they co-exist with corresponding male 
relations. 

The principle which regulates the successions of full and consanguine sisters as 
residuaries with daughters and sons’ daughters b. 1. s., is explained in the notes 
appended to ill. (r). 

Female residuaries. —There are two more points to be noted in connection 
with female residuaries, w'hich are stated below; 

(1) The female residuaries are four in number, of whom two are descendants of 
the deceased, namely, the daughter and son’s daughter h. 1. s., and the other two are 
descendants of the deceased’s father, namely, the full sister and consanguine sister. 
No other female can inherit as a residuary. 

(2) All the four females inherit as residuaries with corresponding males of a 

paraUet grade. But none of these except the son’s daughter h. 1. s. can succeed as a 
residuary with a male lower in degree than herself. Thus the daughter cannot succeed 
as a residuary with the son’s son, nor the sister with the brother's son; but the son’s 
daughter may inherit as a residuary not only with the son’s son but with the son’s 
son’s son or other lower son's son: see ill. (m) and the note thereto. i 
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Principles of succession among Sharers and Reslduarles. —It will be 
seen from the Tables of Sharers and Residnaries that certain relations entirely exclude 
others from inheritance. This proceeds upon certain principles, of which the following 
two are set out in the Sirajiyyah : 

(1) “ Whotver is rdatal to the deceased trough any person shall not inherit while 
that person is living." —(Sir. 27.) Thus the father excludes brothers and sisters. And 
since uterine brothers and sisters are related to the deceased through the mother, it 
must follow that they should bo exeliide<l by the inuthor. A reference, howevei, 
to the Table of Sharers will show that Ihcso relations aiv not excluded by the mother. 
The reason is that the mother, when -he stands alone, is not entiiled to the whole inheri 
tance in one and the same capacity the father woulil Iki if he stood alone, but partly 
as a sharer and partly by “ lleturn'* (Sir 27 : Shanliyy.ili, 40). Thus if the father bo 
the sole surviving heir he will Bucccoil to tiio v liolo uihciil.ince as a residuary. But 
if the mother bo the sole htir she will t.d c 1 .*• a.s shari', and the remaining 2 /.*) by 
Return (see s. 63 below) For this reason the in ilher docs not exclude the uterine brother 
and sister from inheriting with her. 

(2) "Thenearirtn degree erdudes the more remote." —(Sir. 27.) The exclusion 
of the true grandfather by the father, of the true grandmother by the mother, of the 
son’s .son by the son, etc., rests upon this principle. These cases may also bo referred 
to the first principle sot out above. 

It will have been seen that the daughter, though she is nearer in degree, does not 
exclude the brother’s son or his son. Thus if the surviving relations be a daughter and 
a brother’s sou, the daughter takes 1 /2, and the brother’s sun takes the residue. The 
reason is that the daughter m this case inherits as a sharer, and the brother’s son as a 
residuary, and the principle laid down above applies only as between relations belonging 
to the same class of heirs. The above principle may, therefore, bo read thus : “ With%n 
the limits of each class of heirs, the nearer m degree excludes the more remote.” 

Again, it will have been seen that the father, though nearer in degree, does not 
exclude the mother’s mother or her mother; nor does the mother exclude the father’s 
father or his father. The reason is that the above principle is to bo read with further 
limitations, which wo shall proceed to enumerate. These limitations are nowhere 
stated in the Sirajiyyah nor in any other work of authroity, but they apjiear to have 
been tacitly recognised in the rules governing siicce,ssion among Sharers and 
Kesiduaries, 

There are five heirs that are always entitled to some share of the inheritance, and 
they are in no case liable to exclusion. These are (1) the child, t.e., son or daughter, 
(2) father, (3) mother, (4) husband, and (6) wife (Sir, 27). These are the most favour, 
ed heirs, and wo shall call them, for brevity’s sake. Primary Heirs. Next to these, 
there are three, namely, (1) child of a son, h. 1. s., (2) true grandfather h. h. s. and (3) true 
grandmother h. h. s. These three are the Substilates of the corresponding primary 
heirs. The husband and wife can have no substitute. The following two lines indicate 
at a glance the primary heirs and their substitutes:— 

Primary heirs ..Child. Father. Mother. 

Substitutes .. Child of a son h. 1. a. Tr. GF. Tr, GM. 

The right of succession of the substitutes is governed by the following rules;— 

• (1) No substitute is entitled to succeed so long as there is the corresponding pri¬ 
mary heir, ' To this there is an exception, and that is when there is no son, but a daughter 
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and a son's daughtor in which case the (laughter takes j, and tho son’s daughter (though 
a substitute) takes 1/0 : see. Tab. of iSh., No. S. 

(2) The child of a sou h. 1. s. is always entitled to succeed, when there is no child. 

{.“)) The Tr. OF. is always entitled to succeed, when there is no father. 

(4) The mother's mother is always entitled to succeed, when there is no mother. 
Tho father’s mother is always entitled to succeed, if there he no mother and no father. 

(5) All relations who are excluded by primary hens arc also e\ihided li\ their 
siilistitiites. Thus full and < onsanuiiine sisteis and uterine brothcis and sisters are 
excluded by the c/idd and the father. They are also excluded therefoie by the chdd 
of n son h. 1. a., and bj the true gmudfnther (b). 

Residue.- -The son. l«‘iiig a residuary, is entitled to the residue left after 
sati-ifyoig the cl.iiins of »h.iiers. At the .same time it must h.ive been seen that a son 
m alufti/a entitled to .some share of the inhealaiue. To enable the son to participate 
III the inhcrd.inee la rrenj mar, it la nece.s.sai,\ that .some icsidiie must always be lelt 
when tho son is one of the siir/i>fiiig heirs, and this, in fact, i.s always so ; for the shaies 
aie so arrangi'd and the rules of .sueees.sion are so framed that w hen the son is one of the 
heirs, Boiue residue invariably remiuns. And since in the ibsenee ot the father the tiiie 
giandfather li. h. s. is entilUsl to some pnrtiiipation in the inheiitance, 't will be lound 
that in every ease wheie he is one of the suiviving heirs some residue is ahva,\s lelt. 
No case of “ Increasecan therefore take plaie when these lesnliiaries are amongst 
tho surviving heirs. 

53. Return.- -If there is ti residue left after satisfying 
the claims of Sharers, but there is no Kesiduar}’, the residue 
reverts to the Sharers in proportion to their shares. This 
right of reverter is technically called “ Return.” 

Exception .—Neither the husband nor wife is entitled 
to the Return so long as there is any other heir, whether he lie 
a Sharer or a JJistant Kinsman. But if there be no other heir, 
the residue will go to the husband or wife, as the case may be, 
by Return. 


lUualraltona. 

(a) A Mahomedun dies leaving a widow as liia sole heir. The widow will tak* 
1 /4 as sharer, and the remaining 3/4 by Return. The aurpiva 3/4 does not escheat to 
the Crown: Mahomed Arshnd v. Sajida Banoo (c); Bafatun v. BUaili Khanum (d); Mir 
Isub V. Isab (e). 

(b) Husband .1/2 

Mother .. .. .. 1/2 (1/3 as sharer and 1/6 by lletuni) 

But thu latter x lew Is not generally 
adopted, and It Is unnecessary to set It 
out here. 

(e) (1878) 3 Cal. 702. 

(d) (1903) 30 Cal. 683. ' 

(e) (ifcO) 41 Bom. 9*7, 53 I. C. 43. 


to the opinion of Abu Hanifa, tlio..true 
grandfather excludes brothers and sisters 
whether full ot ronsangiilnc, he does not 
exclude them according to the view of Abn 
Yusuf and Miihamniad, but Is 
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Ao/p.—The hiisbaiKl is not entitled to tlic Return, as there is another sharer, the 
mother. The surplus 1 /6 will therefore f{o to the mother by Return. 


fc) 

II usband 

III 


Daughter . 

.. 3t (1 /2 as sharer and 1 ;4 by Keturii) 

(fl) 

Wife. 

• 1/1 


Sister (f or e ) 

.. 3, t (1 /2 as sharer anil 1 /4 by Iteturn) 

(f) 

Wife 

l,S 


Son's daughtn 

. 7, S (1 ,2 as sharer anil 3,S bv Return) 

(i) 

Mother 

1 ;0 iiiere.ised to 1/4 


Sou's daiiijhtet 

1/2--3,0 „ 3,t 


4/0 1 

’Sole In Ill's ,ind m illusti.itions (jj) to (k) it will be observed that neither the 
husband noi wife is amonsj the suiviving lieirs. The lule iii such a ease is to reduce 

the tiaetioiial shares to a ... and to dei reuse tJie denominator of 

those shares so as to make it e(|ual to the sum of the numerators. Thus in the present 
illustration, the on/rinal shaies, when redmed to a common denominator, aie 1/0 and 
:i/0. The total of the numerators is l+:$ 4, and the ultimate shares will therefore 

be I /4 and :i,T resiiectivel.v. 


fg) Falhei's mother 
Mothei's mother 
2 dmightern 


(h) Mother 

Daughter .. 
Ron's daughter 


(i) Father's mothei 
Mother's mother 
Full sister .. 

C. sister 


<j) Full sister 
C. sister 
U. sister 


■ ■ [ I,'() imreased to I (each taking I /lO) 
2 1 4;t> „ 4;.'> 

.'•i/O I 

., 1/0 increased to 1 /5 

1,2- .'1.0 „ 3/5 

.. I/O „ 1/5 

5/0 1 

11 /6 increased to 1 /5 
I '2- .I/O „ 3/5 

.. I/O 1/5 

5/6 1 

1 ,'2 - 3 /O increastsl to 3 [5 
.. 1 /6 1 15 

.. 1/0 „ 1/5 

5/0 1 


<k) Mother .1/6 increased to I /5 

Full sister .1/2^ 3/6 „ 3/5 

V. brother .1/6 „ 1/5 


5/6 1 
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(I) Husband .1/4 =4/16 

Mother .1/6 increased to 1/4 of (3/4) -.3/16 

Daughter .1/2= 3/6 „ 3/4 of (3/4) =9/16 


11/12 1 

Note .—In this and in ills, (m) to (r), it will be ob.scrved that cither the husband 
or wife is one of the surviving heirs. Since neither the husband nor wife is entitled 
to the Return when there are other sharers, his or her share w ill remain the same, and 
the shares of the other sharers will bo increased by reducing them to a common deno¬ 
minator, and then decreasing the denominator of the original fractional shares so as 
to make it equal to the sum of the numerators, and multiplying the new fractional shares 
thus obtained by the residue after deducting the husband’s or wife’s share. Thus 
in the present illustration the shares of the mother and daughter, when reduced to a 
common denominator, are 1/6 and 3/6 resjieclively. The total of the numerators is 
1-1-3----4, and the new fractional shares will thus bo 1/4 and 3/4 respectively. The 
residue after deducting the husband's share is 3/4, and the ultimate shares of the mother 
and daughtci will tlier'-foro bo 1/4 of 3/4—3/16 and 3/4 of 3/4 9/lfl respectively. 


(m) ir-/c .1/8 .4/32 

Mother .1/6 increased to 1 /4 of (7 /S) 7 /32 

DauglUer . . .1/2= 3/6 „ 3/4 of (7/«) -21/32 

19/24 1 

(n) IFiye .1 /8 --= 5/40 

Mother .1/6 iiii-reased to 1 /."i of (7 /8) ^ 7 /40 

2 sons'(laughters .4/6 „ 4/5 of (7/8) -.28/40 

23/24 I 

(o) Husband . -1/2 - 2/4 

11. brother . . 1/6 increased to I/2 of (1/2) . 1/4 

U. sister .1/6 „ 1/2 of (I/2) = 1/4 

5/6 "T 

(P) 1/4 =2/8 

IKbref/her .. .. .. 1/6 increased to 1/2 of (3/4) -= 3/8 

U. sister .. . .. .1/6 „ 1 /2 of (3 /4) = 3 /8 

7/12 1 

(q) H-'/c 1/4 =4/16 

FuUsistd . .. ..1/2= 3/6 increased to 3/4 of (3/4) = 9/16 

C. sister .1;6 „ 1/4 of (3/4) = 3/16 

11/12 1 

(r) Wife .1/4 =1/4 

U, brother .1/6 increased to 1 /3 of (3/4) = 1/4 

U. sister .1/6 „ 1/3 of (3/4) = 1/4 

Mother .1/6 „ l/3of(3/4) = 1/4 
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(a) Husband .1 /£ 

Daughter's son .1/2 

Note. —^The daughter's son belongs to the class of distant kindred. The husband 
is not therefore entitled to the surplus by Return and the same will go to th<» daughter’s 
son as a distant kinsman. 

(t) Wife .1/4 

Brother'a daughter .. . ..3/4 

Note. —The brother’s daughter belongs to the class of distant kindred. The surplus 
will therefore go to her, as the wife is not entitled to the Return (/).] 

Sir. 37-40. 

Jiesiduariei for sperial cnvtr. —A residn:ii\ for ‘pecial cause is a person who inherits 
from a freedinan by reason of the manni.n^sion of the latter {g). .Aeeording to 
Mahomedan law iiroix i, if a inaniiiinlted slave dies without IcavniE any residuary heir 
by relation, the n iiiiimitfer is entitled to sue< eisl to the residue in preference to 
the right of the shareis to take tho residue by Return (Sir. 25-2(i). Rut residuaries for 
special eaus<‘ have no place in MnhoineJan law as administored by the Courts of British 
India since the abolition of slavery in 1813. 

Husband and mfe. —The rule of law as stated in the exception as reganks the right 
of the husband and wife to Return is ditfcrent from that set out in the Sirajiyyahi. 
According to the latter authoiity, neither the hu.sband nor wife is entitled to the Return 
in any case, not oven if there be no other heir, and the surplus goes to the I’ublic Treasury 
(Sir. 37). “ But although that was the original rule, an equitable practice has prevailed 

in modern times of retuining to the husband or to the wife in default of other sharers 
by blood and distant kindred,” and thi.s i>ractice has been adopted by our Courts. See 
the cases cited in ill. (a) above. 

“ Return " distinguished from “ Increase." —Return is the converse of Increase. 
The case of Return takes place when the total of the shares is less than unity: the 
case of Increase, when the total is greater than unity. In the former case the shares 
undergo a rateable increase; in the latter, a rateable decrease. 

Father and true grandfather. —^When there is only one sharer, he succeeds to the 
whole inheritance, to his legal share as sharer, and to the surplus by Return. When 
the father is the sole surviving heir, he succeeds to the whole inheritance as a residuary, 
for ho cannot inherit as a sharer when there is no child or child of a son h. 1. s. (see 
Table of Sh., No. 1) The same remarks apply to the case of the true grandfather when 
he is the sole surviving heir. 


D.—Distant Kindred. 

54. Distant Kindred.— {1) If there be no sharers or 
Kesiduaries, the inheritance is divided amongst Distant 
Kindred. 

{2) If the only sharer be a husband or wife, and there 
be no relation belonging to the class of Residuaries, the 

* (0 Bee Kooruai v. Dalim (1882) 11 CM. It. | (v) Bumsey's Moohammadan Law ol Inheritance, 164. 
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liushand or wile will take his or her full share, and the remainder 
of the estate will he divided among Distant Kindred. 

Sir. 1:J. It will have been .seen fr«>in the preeeding heetinn that a husband nr 
wife, thiiiii'li a sliaier, tines not exehitle liistant kindretl frotn inheritance when he 
nr she is the sole siirv iviiig heir. See s. ."iS and dls. (s) anti (t) to that section. 

55. Four classes. (/) Distant Kindred are divided into 
four classes, namely, (1) descendants of the deceased other 
than sharers and residuarics; (2) ascendants of the deceased 
other than sharers and residuaries ; (3) descendants of parents 
other than sharers and residuaries; and (4) descendants of 
ascendants how liigh soever other than residuaries. The 
descendants of the ileeeased succeed in priority to the ascend¬ 
ants, the ascendants of the deceased in priority to the descend¬ 
ants of pari'iits, and the descendants of parents in preference 
to the descendants of ascendants. 

(.2) The following is a list of Distant Kindred comprised 
in each of the four classes :— 

]. Descendants of the deceased : - 

1. Daughter's ehilclren and their descendants 

2. Children uf son's daughters h. 1. s. and their descendants 

TT. Ascendants of the deceased :— 

1. False grandfathers h. b. s. 

2. False grandmothers h. h. s 

TIE. Descendants of parents :— 

1. Full brothers’ daughters and their ilcM-endants. 

2. Con. brothers’ daiighteis and their descendants. 

:l. rtermo brothers’ chddrcn and their descendants. 

4. Daughters of full brothers’ sons h. 1 s., and their deseeiidants. 

."i. Daughters Cti eon. brothers’ sous h.l.s., and their deseendanls. 

ti. Sisters' (f , I-., or iit.) children and their descendants. 

JV. Descendants of immediate grandparents (true or 
false) : - 

1. Full pat. uncles' daughters and their descendants. 

2 Con. pat. uiu les’ ilaughters and their descendants. 

.‘1. U tei iiie i>at. uncles and their children and their descendants. 

4. Daughters of full pat. unelcs' sons h.l. s. and their dc.scendaiits. 
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."i. l)aut'htrr>j of con. p:it. uncles’ suns 'i. 1. s., anil their tleReemlants. 

1). Pat. aunts (f., e , or nt.) anil their i hililreii anil their deseenihints. 

7. .Mat. uiieles anti aunts anti their i hiltlien .mil their deseenilants. 

and 

descendants of rnmtcr ancestors h. h. s. (true or 
false). 

(3) The order of precedence among Distant Kindred 
in each cltiss and the rules hy which such order is determined 
are given in secs. 5<i to (hi. 

Sir. 44-4(). The Sirajiyyah does n it > n.inieiiitoa'l lelatiuiis helunj'inji' to the eliiss 
of Di.stant Kindred, Cut mentions onh nine of them. Ifeiiie it was thought at one 
tune that “distant kindied “ weie restiieted to the speeitie relations inenlioiied iti the 
Sirajiyyah. Rut this view has long siiiee Imen rejeeted as erroneous, and it is now lii inly 
established that all relations who are neither shareis nor residiianes are distant 
kindred (A). 


Class 1 of Distant Kindred. 

Preliminary Note. —When we emiio to Ihstant Kindred, we liiul that tlieir 
are two sets of rules for each elass, one for ileterinining the order of siieeeshion, anil the 
other for determining the sharers. Jii caeh elass we have lirst to deteniiine whieh ot 
the relations are entitled to .sueeeed ; this is done hy applying eertain rules whieh are 
called Rules of Kxelosion. After so doing, we have to a.s.sigii shares to those relations ; 
this i.s dune with the help of certain other rules. 

It is when we come to the class of Distant Kindred that we lind a reniarkahle differ¬ 
ence ot opinion between .\bu Yusut and imam Hiibamniad, the two great disciples ot 
Abu Hamfa. The doctrine of Abu Yusuf is very simple, hut iinhajipily it has not been 
accepted by the Hanafi Nunnis in India, ft is the iloetriiie of Jniain .Miihaiuinail 
that is followed in India, and this doctrine is much too eomphcateil (i). Moreovi r, 
the doctrine of Imam Muhammad 13 followed by the author of the Sirajiyy.ih, and 
apparently by the author of the Nhariiiyyah (j). The Katawa Alaiiigiri does not 
express any preference either way (A). Sineetho opinion of Abu Yusuf is not followed in 
India, we have confined ourselves in the following sections to the doctrine of Iimiiii 
Muhammad, and the difference between the two systems is pointed out in the notes. It 
must not, however, be supposed that the two .systems differ in all respects and at all 
stages. So long as the intermediate ancestors do not differ in their sexes or blood, there 
is no difference at all between the two systems. The difference comes in only in those eases 
where the intermediate ancestors arc— 


(i) of different sexes as where some are males and others in the same generation 
are females ; or where thej' aro 


(h) Abdul Herang v. Cutee Bibi (1902) 29 Cal. 738. 

(i) Macnaghten, p. 9 (footnote) ; Kalilic'a Moo- 

hummndun Jaiw of Inheritance, p. 92; 
Runisey's .Moohumiiiuilan Law of Inherit¬ 


ance, p. 6.'): Ameer .\lt, Vol. If, p. 78. 
(i) Sir. 49-:>0 , .Shar. 95. 

(J) Ralllle, 710, 717. 
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(li) of different blood, as where some are of whole blood and others in the same 
generation are of half blood. 

Abu Yusuf declines to take any notiee of the sex or blood of intermediate ancestors, 
or, as they are called “ roots.” Aceording to him, regard should be had to the sex and 
blood of the actual claimants, or, as they are called, “ branches.” The result is that 
according to his doctrine, the property is to be divided in the same manner as is 
done among son’s sons and son’s daughters as rcsiduaries, that is to say, per capita, each 
male claimant taking a share double that of each female claimant. 

According to Imam Muhammad, regard should be had not only to the so.x and blood 
of the actual claimants, but also of the intermediate ancestors. 

Where the intermediate auccators differ in their sexes, the two systems differ as 
to the shar s to be allotted to the elaimants. This differem-e m the shares manifests 
itself when elaimants are descendants, whether they be deseendiiiits of the deceased as 
in class T, or of brotlicr.s and sisters os in class ill, or of uncles and aunts as in class IV. 

Whore Ihe interiiicdiato ancestors differ in blood, the two systems differ as to the 
order of succession. This difference in the order of suctossion manifests itself in class 
111 when the surviving lel.ilions happen to be the deseeiidarits some of full or consan¬ 
guine hrolhers or sisters, and some of uterine brothers or .sistere. It cannot manifest 
itself ill class I and class If, for there can be no ilifferenee of blood among the interme¬ 
diate ancestors in those classes. Nor can it manifest itself in class IV, where the claim¬ 
ants are the descendants of uncles and aunts. 

Before wc proceed further, wo may observe that among Besiduaries there cannot 
bo any difference of blood or sex aiiioiig intermediate ancestors as it may be among 
Distant Kindred, 

56» Rules of exclusion*—^The first class of Distant 
Kindred comprises such of the descendants of the deceased 
as are neither Sharers nor Residuaries. The order of succes¬ 
sion in this class is to be determined by applying the following 
two rules in order [Sir, 47j :— 

Rule{l ),—The nearer in degree excludes the more remote. 

Sir. 7. Thus a daughter’s son or a daughter’s daughter is preferred to a son’s 
daughter’s daughter. The daughter’s son and the daughter’s daughter arc the nearest 
distant kindred, and they exclude all other distant kindred. 

Ryle (2).—^Among claimants in the same degree of relation¬ 
ship, the children of Sharers and Residuaries are preferred to 
those of Distant Kindred. 

Sir. 47. Thus a son’s daughter’s son, being a child of a sharer (son’s daughter) 
succeeds in preference to a daughter’s daughter’s son, who is the child of a distant kins- 
woman (daughter’s daughter). 
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57* Order of succession. —The rules set forth in section 
56 lead to the following order of succession among Distant 
Kindred of the first class : - 


(1) Daughters’ children. 

(2) Sons’ daughters’ children. 

(31 Daughters’ grandchildren. 

(4) Sons’ sons’ daughters’ children. 

(d) Daughters’ gieat-grandchildren and sons’ daughters’ grandchildren. 

(C) Other descenilanla nf the. ih rease.d in. like onhr. 

Of the above groups each in turn must be exhausted before 
any member of the next group can succeed. 

Note that No. (i; belongs to the second generation. Nos. (2) and (3) to the third 
generation, and Noa (4) and (r>) to tiio fourth generation. No. (2) exeludes No. (3) by 
reason of s 50, rule (2). For the same ru.ison No. (4) excludes No. (5). 


58. Allotment of shares.—^After ascertaining which of 
the descendants of the deceased are entitled to succeed, the next 
step is to distribute the estate among them. The distribution 
in this class is governed by the following rules :— 


Rule (1). If the intermediate ancestrirs do not differ in 
their sexes, the estate is to be divided among the claimants 
per capita according to the rule of the double share to the male 
[Sir, 47]. 


Illustrations. 


(a) Daughter’s son 
Daughter’s daughter 

(b) Daughter’s son’s son 
Daughter’s son’s daughter 

(o) 2 sons of daughter A 

1 daughter of daughter H 


.. 2/3 
.. 1/3 

.. 2/3 
.. 1/3 

.. 4/5 (each taking 2 /5) 
.. 1/5 


Note ,—To divide the estate per stirpes is to assign 1 /2 to the two sons, and 1 /2 to 
the daughter, that being the portion of their respective parents, A and B. 

(d) 2 sons of a daughter’s daughter A .. 4 /6 (each 2 /G or 1 /3) 

2 daughters of a daughter’s daughter B .. 2/6 (each 1 /G) 

Note .—To divide the estate per stirpes is to assign 1 /2 to the two sons and 1 /2 to 
the two daughters. 


Doctrine of Abu Yusuf ,—The distribution will be the same according also to Abu 
Yusuf. In each of the above cases it will be seen that the sexes of the intermediate 
ancestors are the same. But if the claimants be a daughter’s daughter's son and a 
daughter’s son’s daughter, the case is one in which the intermediate ancestors differ 
in their sexes. In such a case also, according to Abu Yusuf, the rule to bo followed 
is Rule (1), so that the former, being a male, will take 2 /3 and the latter, being a female, 
, will take 1 /3 ; the reason being that according to Abu Yusuf regard is to be had solely 
to the sexes of the claimants [see “ Preliminary note,” p. 63]. According to Imam 






56 


MAHOMEDAX LAW. 


Muhammad, roaanl should l)o had also to the se\es of the iiileimelinite niireslors. anil the 
distribution is to be made arcording to ISule (2) below, whiih, itwill be soen, is a 
distribution per etir/iei, tlioui'h not entircK such as m the Shiah law. 

Jiulr (2). -Jf tho intennodiute ancestors differ in their 
sexes, the estate is to be distributed according to the following 
rules [iSir. 48-50] :— 

(a) The simplest case is where there are only two claim¬ 
ants, the one claiming through one line of ancestors, and 
the other claiming through another line, fn such a case, 
the rule is to stop at the first line of descent in which the sexes 
of the intermediate ancestors differ, and to assign to the male 
ancestor a portion double that of the female ancestor. The 
share of the male ancestor will descend to the claimant who 
claims through him, and the share of the female ancestor will 
descend to the claimant who claims through her, irrespective 
of the se.xes of the claimants. 


/IhiMlnilion. 

A Miihiimedaii du"> Iciivin}{ a dauahtoi s d.iiinhtci and a daiightorV daugbter’s 
son, as shown m the following table : 

Ptopo'iitin). 

I 

\nl line dauuhter dauiihter 

‘2nil line sou daughter 

I r 

‘.iril line dnughier son 

In this ease, the aneestors first ilifler 111 their sexes in the second line of descent, 
and it is at this point that the rule of a double portion to the male is to be applied. This 
IS done by assigning 2 /3 to the daughter's son and 1 •;{ to the daughter’s dauiihter. The 
2 /:i of t he daughter'.s son w ill go to his daughter, and the 1 i3 of the daughter s daughter 
will go to her son. Thus we have 

ilaiighter’s son’s daughter .. 2,3 
daughter’s daughter’s son .. 1,3 

According to .\bu Yusuf, the shares will lie 1 ,'3 and 2 /3 respectively. 

Xole. - Where the deceased leaves descendants in the fourth or remoter generation, 
the rule of the double share to the male is to be applied in every succeBsire line in which 
the intermediate ancestors differ in their sexes. See ill. (b) to .sub-rule (c) below. 

(b) The next case is where there are three or more claim¬ 
ants, each claiming through a different line of ancestors. Here 
again, the rule is to stop at the first line in which the sexes, 
of the intermediate ancestors differ, and to assign to each 
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male ancestor a portion double that of each female ancestor. 
But in this case the individual share of each ancestor does 
not descend to his or her descendants as in the preceding case, 
but the collective share of all the male ancestors is to be divided 
among all the descendants claiming through them, and the 
collective share of all the female ancestors is to be divided 
among their descendants, a(;cordiug to the rule, as between 
claimants in the same group, of a doul)le portion to the male. 


llllltllitllOlt'. 


(a,) A .M.'iboiiu'daii die^ le.iMiij'a •• s<in%().ui>'ltt»r, n (laiiphtcr'sdaughtpi'.'' 

■son, and a daimhti'i i1,iuglit< r'-. daiiL'l.tiT. .'■Itowu r tlic following table : 


daughter daughter daughtei 

MUi daughter daughter 

I I I 

thiiu/filfr ■•Min ihiitijhltr 

In the, case, the ani'cstors dilTer in their sex in the second line of dencent. In that 
line we have one male and two teinales. The rule of the double .share to the male ia to 
be applied, iir»t, in this lino of ilcscent, so that we ha\e 


d.iughter'ti son .. 
daughter's daughter 
daughter's daughter 


1,2 (collective share of female anee.stors) 


The daughter's son -tands alone, and therefore hi.s xhan* deseend.s to his daughter. 
The two female ancestors, naine1\. the daughters’ daughters, form a group, and their 
collective share is 1 ;2, which will be divided between their descendants, that ia, the 
daughter's daughter's son and daughter's daiighter’.s daughter, in the proportion again 
of two to one, the former taking 2 '3 .1 ,'2 --1,3, and the latter 1,3x1 ;'2 -1 /6. Thus 

daughter’.s son’s daughter . 1/2--3,'ti 

daughter's daughter's son .. 1 3 -2,t» 

daughter's daughter's daughter .. 1 ,'ti—1, (5 

According to Abu Yusiif, the shares will be 1,4, 1,2 and 1 ,'4 respectively. 

(b) A .Mahoinedan dies leaving a daughter's daughter's son, a daughter's son's som 
and a daughter's son's ilaiighter, as shown in the following tabic : 


Propositvi. 

daughter 

(laughter 

1 

daughter 

1 

daughter 

1 

1 

son 

1 

1 

1 

son 

1 

son 

1 

daughter 
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[la the prccctling illustration wo had one male and two females in the first lino in 
which the sexes differed. In the present case, we have one female and two males in 
that line.] 

First ascertain what is the line of dcseent in which the seves first differ. That 
line is the second lino cf descent. 

Next, assume the. relations in that line to be so many children of the deceased and 
determine their shares upon that footing. The shares therefore will be, daughter’s 
daughter 1 /5, and each daughter’s son 2/5, the collective share of the two daughter’s 
sons being 4/5. Assign the 1/6 of daughter’s daughter to her son. 

Lastly, divide the 4 /5 of the two male ancestors between their descendants as if 
they were children of one ancestor, assigning a double portion to the male descendant. 
Thus, the daughter’s son’s son takes 2/3x4/5^8/15, and the daughter’s son's daughter 
1/3x4/5==4/15. Thus wo have 

daughter's daughter’s son .. l /5--3/l.'» 

■ daughter’s son’s son .. .. 8 /15 

daughter's sun’s daughter .. 4/15 

According to Abu Yusuf, the shares will bo 2/5, 2/5, and 1/6 respectively. 

(c) A Mahomedan dies leaving a daughter’s son’s son, a daughter’s son’s daugh, 
ter, a daughter’s daughter’s son, and a daughter’s daughtci's daughter, as shown in the 
following table: — 

Propo$itaa. 

_ ! _ 


dau^litof 

1 

daughter 

daughter 

daughter 

1 

1 

1 

I 

daughter 

1 

daughter 

1 

eon 

I 

daughters 

1 

daughter 


Here the aiieeslors first differ in their .sexes in the second line, and in that line we 
liavo two males and two females. The collective share of the two males is 4/0, anil that 
of the two females is 2/fi. The t/O of the daughters' sons will be divided between the 
daughter's son's son and the daughter’s son’s daughter, the former taking 2/3X4/C-- 
8/18, and the latter 1/3 • 4/l»--1/18. The 2/0 of the daughters’ daughters wdl be 
divided between the daughter’s daughter's .son and the daughter’s daughter's daughters 
the former taking 2;3 s2,(> -1/18. and the latter 1,'3x2/6=2/18. Thus uo have 


dimglitei 's son's son 

.. 8/18 

daiigliter' 

's son’s daughter 

.. 4/18 

daughter' 

s daiigliter's son 

.. 4/18 

daiighlei' 

■s d.uighter’s daughter . 

.. 2/18 


Aeeoniiiig to \bn Yii^uf the shares will be 2/0, 1 /G, 2/6 and 1 /6 respectively. 

Note .—When a person dies leaving descendants in the fourth nr remoter generation, 
*■ the eourso indicated in the [above rule] as to the first lino in which the sexes differ is 
to bo followed oipially in any lower line ; but the descendants of any individual or group 
oiioo separated must he kept separate throughout, in other words they must not bo 
united m a group w'ith those of any other individual or group ” (f). See ill. (b) to sub* 
rule (c). 


(I) BamMy’s Moohuramudaa Law of lahcrltaace, pp. 68-69. 
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(c) The last case is when there are two or more claimants 
claiming through the same intermediate ancestor. In such 
a case, there is this further rule to be applied, namely, to count 
for each such ancestor, if male, as many males as there are 
claimants claiming through him, and, if female, as many 
females as there are claimants claiming through her, irres¬ 
pective of the sexes of tlie claimants. 

llhisIratioM. 

(a) A Mabomedan dies leaving 5 'jrea,t-p -iinl children as show n in the follow ing 
diagram:— 

PropofUus. 


daughter daughter 

son daughter 


2 sons son 2 daughters. 

Here the ancestors first differ in their sex in the second line, and in that line wo have 
one male and one female. The daughter’s son will count as fwo males by reason of his 
having two descendants among the claimants, and the daughter's daughter will count 
as three females by reason of her having three descendants. Thus we have 


daughter’s son . . .. 4 /7 

daughter’s daughter .3/7 


The 4/7 of the daughter’s son will go to hi.s two sons. The 3/7 of the daughter’s 
daughter will goto her descendants, the son taking 2/4x3/7—0/28 and each daughter 
taking 1 /4 X 3 /7=- 3 ,'20. Thus we have 

daughter’s son’s sons .. .. .. 4/7—16/28 (each 8/28) 

daughter's daughter’s son . 0/28 

daughter’s daughter's daughters .. .. 6 /28 (each 3 /28) 

According to Abu Yusuf, the shares will be as follows :— 

each daughter’s son's son.. .2/8 

daughter’s daughter's son .. .. 2 /8 

each daughter’s daughter’s daughter .. .. 1/8 

A’ofe.—When the deceased leaves descendants in the fourth or remoter generation 
the process indicated in the above rule is to be applied as often as there may be occasion 
to group the sexes. See the next illustration. 

(b) Note. —The following case taken from the Sirajiyyah illustrates the combined 
operation of sub-rules (a), (b) and (c), when the claimants belong to the fourth genera- 
' tion. See notes at the end of sub-rule (a) and sub-rule (b), and the note at the end of 
ill. (a) above. 
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4 )}.i},„nw>l!in the fourth ^onrnitiou as /„ tho 


'"“~r 

n (sn 
! 


tliiiifilitoi il.iii!;litt'r 
i/anff/i/rr(/>/) dauahtcr(D'J) 
daiijfht(T(D:{) MHi (.S3) 

(D4. D.-)) 2 L.iis (S3. .S4) diiii«Iifrr(/»f)) 


IlcTO the spvi'^ (irht (lifter m the secinul line. SI liaiiutr t«i' (leseendiints .imong 
th(' eli(imMiib.s w ill c oiint .-is f wd inale-s or fitiir fiMuale'-. I>l li.n iii<; fw r» siicli ilpccendant.s 
M ill e..iint iis two leiiiales. 1)2 haviin; one .>,ii( h descendant onlv will count iis one female 
'I’lie estate v'ill tlierefoie he divided into 7 [.arts us follows - - 


SI f/7. 

1)1 2,7 1 

)■ 3,7 {(ollective slia.!« of tciuale ameslois) 

1)2 1/7 J 

SI heiii'j! hy liiiiiself, he. share 1,7 will pass to his tw > deseendunts 1)1 and U5 m 
equid moieties, each taldiig 2/7. 


Tho eolleetive share 3/7 of 1)1 and T)2 will descend to their iiiimpihiilf descendants 
1)3 and S2 ; and here 1)3 having two de.seeiidants aiiiony the elaini.uits will eoiint as 
two females, and S2 hnviii!> one such descendant only will count as one male, oi two 
feiinles. Hence tho collective share 3,7 will he divided into 4 paits a.s follows .— 

J)3 2,/4 • 3;7--3'n; 

S2 -2 4.3/7 3/14 

The shaie of 1)3 w ill p.iss to her two descendants S3 an I S4. each takin.t .1,2S. The 
shuie of S2 will [iiiss to his de.s(endaiit 1)0. The iiitiiinite shan*' will therefore he 

1)1 -2/7; l).'5-2,7; S3 3,'2.S: S4 -3/28; DO 3 14. 

Ai’cordins; to Ahu Yiisiif, the shares will be as follows; — 

1)1 1 /7 ; Do 1,7 ; S3 -2/7 ; .S4 -2,7 ; and DO 1 7. 

Class 11 of Distant Kindred. 

59. Order of succession.-- (i) Tf there he no distant 
kindred of tlie first class, the whole estate will devolve upon 
tilt' mother's father as being the neare.st relation among Distant 
Kindred of tho second chi.ss [see rule (1) below]. 

(/?) If there be no mother's father, the estate will devolve 
upon such of the false ancestors in the third degree as are^ 
•connected with the deceased through sharers, namely, the 
father's mother's father and the mother's mother's father, and 
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of these two, the former, as belonging to the paternal side, will 
take 2/3, and the latter, as belonging to the maternal side, 
will take 1 /3 [see rules (2) and (3) belowj. 

Note tliat Hie fathor't, mother and the inothei's mother are >liarers. 

(S) If there be none of these, the estate will devolve 
upon the remaining false aneestois in the tjiird degree, namely, 
the mother's father's father and the mother's fatlun's mother. 
And as these two belong to the same (maternal) sale, and as 
the sexes also (d the, intermediate, aneestors are, the same, 
the former, being a male, will take i '3. and the latter, being a 
female, will tal e 1 /3 aeconling ^o see. aS. rule (1) [Sir. 51-52]. 

Ni)ti> that, the tw o (uu-pstoi montiom d in (3) art* hoth related to the deceased 

through :i distant kinsman, ncniely, mother's tather. 

Rules of succession.- -Sm cession union!'Distant Kindred of the second ela.ss D 
governed tiy the following rules : - 

Kiile (1). The nearer in degree eveludes tlu inoic renuite. 

Rah (2).—Among claimants m the same degree, those eoriiiei ted with the doceni'- 
cd through sharers are jnefeircd to those eonneeteil thiongh distant kindred. 

Rah (3).—Tf there arc claimants on tin* paternal side ns well as claimants on tlie 
maternal side, assign 2/3 to the paternal side, and J /3 to the maternal side- 
Tlien divide the portion assigned to the paternal sid'* among the aneestors ot 
the father, and the poition assigned to the mateinal side among th'.* aneestois 
of the moHier, in each ease according to the ruh's eoiifained in sec. CS. 

JJocinnf of Ahii Yimuf .—ft is not clear w hether when the .se\es of the intermediate 
anee.stors differ, there is the same dilfcreiMC of opinion between the two disciples as 
there is in class 1. Any how, no siuh differeiiee can aiisc until anee.stors in the fourth 
degree are reached. 


Class III of Dislanl Kindred. 

60. Rules of exclusion. —If there be no Distant Kind¬ 
red of the first or second class, the estate tievolves upon I )istant 
Kindred of the third class. This class comprises such of 
the descendants of brothers and sisters as are neither sharers 
nor residuaries. The order of siujcession in this class is to be 
determined by applying the following three rules in order 
[iSir. 52-54] 

Rule (1).—The nearer degree excludes the more remote. 

Thus the children of brothers and sisters exclude the grandchildren of brothers aiul 
sisters. 
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Rule (2).—Among claimants in the same degree of rela¬ 
tionship, the children of Residuaries are preferred to those 
of Distant Kindred. 

Thus a full brother’s son’s daughter, being the child of a residuary (full brother’s 
son), is preferred to a full sister’s daughter’s son who is the chihl of a distant kinswoman 
(full sister’s daughter). For the same reason, a consanguine brother’s son’s daughter 
IS preferred to a full sister’s daughter’s sou, though the former is of half blood and the 
latter of whole blood. 

Rule (3).—^Among claimants in the same degree of relation¬ 
ship, and not excluded by reason of Rule (2) above, the descen¬ 
dants of full brothers exclude those of consanguine brothers and 
sisters. 

But the descendants of full sisters do not exclude the 
descendants of consanguine brothers or sisters, and the latter 
take the residue, if there be any, after allotting shares to the 
descendants of full sisters and of uterine brothers and sisters. 

The descendants of uterine brothers and sisters are not 
excluded by descendants either of full or consanguine brothers 
or sisters, but they inherit with them. 

Note particularly that the fe«fe/6foo<f laid down in llule (3) is not to be applied 
until after you have applied the test laid dow'n in Rule (2). Among descendants of 
uncles and aunts these tests arc to be applied m the reverse order : see notes to s. 03 
under the head “ Rules of suecession among descendants ” [rules (3) and (4)]. 


61. Order of succession. —The above rules lead to the 
following order of succession among Distant Kindred of the 
third class :— 

(1) Full brothers’ daughters, full sisters' children, and ehildren of uterine 

brothers and sisters. 

(2) Full sisters’ ehildren, children of uterine brothers and sisters, consanguine 

brothers’ daughters and consanguine sisters’ children, the consanguine 
group taking theresidiic(if any). 

(3) ronsanguinc brothers’ daughters, consanguine sisters’ ehildren, and children 

of uterine brothers and sisters. 

(4) Full brothers’ sons’ daughters (children, of Residuaries). 

(o) Consanguine brothers’ sons’ daughters (children of Residuaries).* 

(6) Full brothers’daughters’children full sisters’'grandchildren, and grand- « 
children of uterine brothers and sisters. 
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(7) Full sisters’ grandchildren, grandchildren of uterine brothers and sisters, 

consanguine brothers’ daughters’ children and consanguine sisters’ grand¬ 
children, the consanguine group taking the residue (if any). 

(8) Consanguine brothers’ daughters' children, consanguine sisters’ grand¬ 

children, and grandchildren of uterine brothers and sisters. 

(9) Remoter descendants of brothers and sisteis in like order. 

Of the above groups each in turn must be exhausted before 
any member of the next group can succeed. 

Among tlic dcsi ciidants mentioned abovt, Xos. (1) to (3) arc nephews and nicce-s, 
and Nos. (4) to (8) are grandnephews and gtandnie'.cs. Note particularly that a full 
brother’s son and a coiibanguinebiotlier''- ‘■on are res.duaries; hence it is that they do 
not find any place ir ‘ he above list. 

Doctrine of AbaYvsvf. —Airordui.j to Abu Yusuf also, there arc three rules of ex¬ 
clusion, of which the first two arc the same as those laid down in the preceding section. 
The third rule of Abu Yusuf, which also is to be applied after applying the first two rules, 
is that descendants of full brothers and sisters exclude those of consanguine brothers 
and sisters, and the descendants of consanguine brothers and sisters exclude the des¬ 
cendants of uterine brothers and sisters. This difference arises from the fact that Abu 
Yusuf would have regard to the “ blood” of the clatmanls while Imam Muhammad looks 
to the “ blood” of the Roots. The result is that the order of succession according to Abu 
Yusuf is different from that according to Imam Muhammad. 

62. Allotment of shares. —^After ascertaining which of 
the descendants of brothers and sisters are entitled to succeed, 
the next step is to distribute the estate among them, and 
this is to be done bv applying the following rules in order 
[Sir. 5.3-54] 

Rule (1).—Finst, divide the estate among the Roots, that 
is to say, among the brothers and sisters (as if they were living) 
and in so doing treat each brother who has two or more claim¬ 
ants descended from him as so many brothers, and each sister 
who has two or more claimants descended from her as so many 
sisters. If there is a residue left after assigning their shares 
to the Roots, but there are no Kesiduaries among the Roots 
[that is, neither a full nor consanguine brother], apply the 
doctrine of Return as described in section 53. The hypo¬ 
thetical claimants being brothers and sisters, no case of Increase 
is possible at all [s. 51]. 

The relations constituting Distant Kindred of the third class are descendants of 
brothers and sisters, full consanguine and uterine. The brothers and sisters are there¬ 
fore the Roots. Of these, uterine brothers and sisters always inherit as sharers, one 
taking 1 /6, and two or more 1 /3. Full and consanguine brothers always inherit as 
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rosicluaries. Full Kilters inhorit as sharers, if there are no full brothers, one taking ] /2^ 
and two or more 2/3; hut if there arc full brothers, full sisters inherit as residuarics- 
with them. The same remarks apply to fonaan«iiine sisters. See Tab. of Sh , nos. 9 to 
12 ; Tab. of Ites, nos. .1-7. 

Tf the cluiiimnts be a uterine brother and a full brother the former takc.s 1 /fi, and 
t he latter the residue .1 /(>. But if the elainiants be two or more deseendanf s of a uterine 
brother, and two or more descendants of a full brother, the hypothetical share of the 
uterine brother will be 1 /3, that bciDK the share of two or more iiteiine brothers, and 
the hypothetical share of the full brother will be the residue 2/3. 


If the claimants be a uterine .sister and a full si.ster, the former will take 1 /O, and 
the latter 1 /2, and the residue I /3 will go to them by Bctiirii, the former taking 1 ,'i 
and the latter 3 /4. But if the claimants lie ,1 deseend.tiits of a uterine sister, and 0 des- 
«-endanta of a full sister, the hypothetical .share of the uterine sister will be 1 /3, that 
being the share oi two or more uterine sisters, and that of the full sister will be 2/3, th.it 
being the share of two or more full .sisters [see ill. (b) to Rule (3) below]. 

Tf the elaiiuauts he a full brother and a full sister, they will inlurit us resKluanos, 
the former taking 2/3, and tlie latter 1/3. But if the claimants be 3 descend.ints ot 
a full liiolher,aiid 4 desceudants of afull sister, the full brother will eoiiiil as three males, 
that 1.S, ti females, and the full sister will isiunt as ♦ females. The property will then he 
divided into 10 paits, the hypothetical share of the full brotlier being (5/10, and that of 
the full sisU'i* 4/lO leoinpare ill. (a) to Rule (3) below]. The position of a ooiisanguine 
brotlier and a eoiisaiiguiiu* sister is similar to that of a full brother and a full 
sister [compare ill. (e) to Rule (3) below]. 

As to the application of the doetrine of Return to the liooti, see ill. (d) to rule (3) 


Rule (2). -After determining the hypothetie.al share.s of the 
Roots, tlie next step is to assign its share to the uterine group. 
If there be only one claimant in that group, assign 1 /(> tt) him, 
tliat being tile Jiypothetical share of his parent. But if there 
lie two or more claimants in that group, whether de.scended 
from a single uterine brother, or a single uterine sister, or two 
or more uterine brothers or sisters, assign 1 /3 to them, that 
being the hypothetical share of their parent or parents, and 
divide it cqualli/ among them without distinction of sex. 

Rule (3). Lastly, divide the hypothetical shares of the 
full and consanguine brothers and sisters among their respective 
descendants as among Distant Kindred of the first class [see 
sec. 58J. 


Doclrtne of Abu Yusuf .—.Accurdiiig to Abu Yusuf, the estate is to be divided among 
the claimants per capita according to the rule of the double share to the male. 
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Illustrations. 

(a) A Siiiini MahomedHn dioa leaving a daughter of a fnll brother, a son and a 
daughter of a full sister, a daughter of a consangiiitio brother, a son and a daughter of 
a consanguine sister, a daughter of a uterine brother, and a son and a daughter f)f a 
uterine sister, as shown in the following diagram :— 

Common ancestors. 

P. ' B. F. * S. ' B. C. ' IJ. ' B. IT. 's. 

! ! .-1- ! I 

1) (l/.l) S (2/«) 1>(1.'1) IMO) S(tn DMM l>(l'/!*) N(l/«) 1) (1 '«) 

The (.hildren of the (onsanguine brother '.n<l sister in oxeluded from inheritanLe 
as there is a full brother's daughter [set 6<», rule (3)1. The estate has therefore to be 
divided among the childnui of the full and iiteriue brothers and sisters. 

As there are three r laiinaiits in the uterine group, the eollei tive share of the uterine 
brother and sister is 1 /3, and this will bo dividinl among their three deseendantseiiiially 
without distiiietion of sex, eaeli taking 1 '9. 


This leaves a residue 2/3, and this is to be divided in the Krst instanee between the 
full brother and the full sister as residiiaries, according to the number of elainuints des¬ 
cended from each of them. The full brother, having only one deseendant, eoiints as 
one male or two fomalcs. The full sister, having two descendants, counts as two 
females. The residue will therefore be divided into four parts, the full hrolher taking 
2 /4 A 2 /3=1 /3. and t he full sister also 2 /4 2 /3 1 /3. 

The full brothel’s share 1 /3 will go to his deseendant. The fnll sister’s share 1 /3 
will be divided between her two children aceoriluig to the rule of (he double share to the 
male as iii class I of Distant Kindred, the son taking 2/3 1 /3 2 /it, and the daughter 

taking 1/3/ 1/3^1/(I. 

.Vo/c. -On failure of children of full brother and .sister, the residue will be divided 
in like maiincr aiiiong the eliildreii of eonsiingiiirie brother and sister. 

(According to Abu Yusuf, the whole estate will 1 m‘ divided among the, children of 
the full brother and sister according to the rule ot the double share to the male, so that 
the till! brothcr’.s daughter will take 1 /4. the full sister's son I /2, and her daughter I /4. 
On failure of children of the full brother and sisti-r, the estate will be divided in like 
manner among the children of consanguine brothei anil sister. And on failure of them, 
it will be distributed in like manner among the ehildieii of the ulenne brother and sister). 

(b) A iSiinni Mahomedan dies leaving live cliildieii of a uterine sister, and three 
children of a full sister, as shown in the following diagram :— 


U. (S. (1/.3) 

rrmr 

each 1/15 


s(i 


F. S. (2 /3) 


/111) 8(4/16) 0(2/15) 


As there are tive claimants in the uterine group, the share of the uterine sister is 
1 /3, and this will be divided among her five children equally without distinction of sex, 
each taking 1 /nX 1 /3 1 /15. 

3 
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The full sister. liavinH three cleseendauts, will eouiit a.s three sisters, and she Tvill 
take 2 .a, tfi.it hemf; the .shaie of two or more full sisteis (see Tah. of Sh. Xo. 11]. 
’I'his will then he divided anion;; her three ehildien aiioidiii;; to Ihe rule of the double 
share tn the mule as amoii;; Distant Kindred of the first < lass, so that eaeh son will take 
‘’(T) 2 .'1-4/15, and the daughter will take 1/5 2/:}-2/l5. 

I Aeeoidm;; to Abu Vusiif, the whole estate will be tlivideil among the ehildren ot 
the full sister aeconliiig to the rule ol the double .shale to the male, so that eaeh son 
will take 2/5, and the rlaiighter will take I /5.| 

(c) A Sunni Mahomedan flies leaving a iiteiine brothers daughtei. a uteimc sister's 
son, a lull sister's son, and a eon.sangiime brothers daiiuhter, as shown in the tol- 
dowing diagram 

r.'ll. r. *s K * s c.' k. 

I III 

D{1 ti) S(1 2) l)(l di) 

lleie there is no (lestendant of a full biother . theiefore the lonsangiiine brother’s 
daughtei is not eseliided liom inheritame, and she will lake what remains after the 
estate is divided among the other elaimants 

As tliere aie two deseendnnts in the uterine gioiip, the lolleetive share of the uteruie 
brother and sister is 1 ,:i, and this will 1 h‘ divideil ei|ually between their ehildren without 
distiintioii ol ses. eaeh taking 1 ,ti 

'I'he full sistei, having oiiK oiiedesfemlant, founts as one full sister, and her share 
theietore is 1 ,2. 'I’his w ill ileseend to hei son. 

'I'liis leaves a resiiliie of I /(> whieh will go to the eoiisanguine brotliei as a residuary. 
'I’liis will deseeiid to his flaiighter. 

|.\e(ording to \bu ^■u^uf. the whole estate will go to the full sister's son | 

(d) A Sunni Mahoiueilaii flies leaving a iiteiine snsler’s daughter, and a son and 
a flaiighter ot a eoiisanguine sister, as shown in the following iliiigiam 



I I ' ' ! 

1)(3/I5) S(8/15) 1>(4,1.‘)) 

The uterine sister has onlv one flesf endaiit: her shaie therefoie is I ,(}. The eon- 
sanguine sister. having two deseendaiits, eounts as two ettusanguine sisters, and her 
share therefoie is 2, :i (Tab. of ,Sh. No. 12). Thi.s leave.s the residue 1 ti, and sinec there 
is no residuarv among the Wonts, the residue will go to the uterine sister and eoiisanguine 
sister bv l{eturn. The hv pothetii al shares will therefore he— 

uterine sister .l,(i=l,,t) increased to 1/5 

eoiisangiiiiie sister . .. .. .. 2dl = 4/t) ,, „ 4/5 

The uterine sister's share 1 5 will pass to her daughter. 
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'I'hc consanguine sister’s share 4/5 will be divided between her son and daughter, 
the son taking 2/3x4/5-^8/15, and the daughter 1 /3y 4/5-4/15. 

[According to Ab\i Yusuf, the whole estate will go to the children of the consanguine 
sister, the son taking 2 /3, and the daughter 1 /3.1 

(c) A >Sunni Mahomedan dies leaving four grandnephens SI, 82, S3, and S4, and 
3 grandnieces 01, 1)2, and 1)3, as shown in the following diagrani 



01 si (^2 02 83 D3 S4 


As thcic are two claimants in the uterine group, the collective share of the uterine 
brother and sister is 1 ,'3, and this will pass to 01 and SI, each taking 1 /(I. 

This leaves a residue 2/3, and this is to be dnided in the first instance between the 
consanguine brother and sistci as resKltianes accoriling to the number of riaimants 
descended from each of them. 

The consanguine brother, having two claimants descended troin him, counts as 
two males or four females. The <-oiisangiiine .sister, having three claimants deseended 
from her, counts as 3 females. The residue will therefore be divided into seven parts, 
the consanguine brother taking 4/7x2,'3- 8/21, and the consanguine sister taking 
3/7/ 2;.3-(i/21. 

The consanguine brother's share 8/21 will be divided between bis two descendants 
S2 and 02, S2 being a male taking 2/3/8,'21 -lt»,/tl3, and 02 being a female taking 
l/:ix8,/2l 8/(13. 

The consanguine sister’s share (i/21 is to be divided in the first instanee between 
her son and her ilaughter. The son, having two claimants descended from him, counts 
as two males or four females. The daughter, having only one claimant deseended from 
her, counts as one female. The son will therefore take 4/5yti/2I—8/35, and the 
daughter will take I /5 »(i/21 —2/35. 

The son’s share 8 /35 will be divided between his two children S3 and 03 according 
to the rule of the double share to the male, S3 taking 2/3'8,/35- l(i/l(l5, and 03 taking 
1/3x8/35=8/10.5. 

The daughter’s share 2 /.35 will iwss to her .son S4. 

The shares will therefore he— 

01 1/(5; Sl=l/(i; S2=l(5/63; l)2=8/)i3; S3=l(5/105; 1)3 8/105; and S4= 

2 /35. The total of these shares is unity. 

[According to Abu Yusuf, the whole property will be divided among the consan¬ 
guine groups to the entire exclusion of the uterines, so that S2, S3, and S4 will each take 
2 /8 or 1 /4, and 02 and 03 will each take 1 /8.) 

Class IV of Distant Kindred. 

63. Order of succession.—(2) If there are no Distant 
Kindred of the first, second, or third class, the estate will 
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devolve upon DLstant Kindred of the fourth class in the order 
given })elow [Sir. 56-58] 

(1) Paternal aiid maternal uncles and aunts of the deceased, 
other than his full and consanguine paternal uncles who are 
Itesiduaries. 

(2) The descendants h. 1. s. of all the paternal and mater¬ 
nal uncles and aunts of the deceased, other than sons h. 1. s. 
of his full and consanguine paternal uncles (they being Resi- 
duaries), the neanu* excluding the more remote. 

(3) Paternal and maternal uncles and aunts of the yarents, 
other than the full a?id consanguine pah'rnal uncles of the father 
who are l?esiduari<>s. 

(4) The descendants h. 1. s. of all the ])aternal and mater¬ 
nal uncles and aunts of the parents, other than sons, h. 1. s. 
of the. full and consanguine paternal uncles of the father (they 
being Pesiduaries), the nearer excluding the more remote, 

(5) Paternal and maternal ufudes and aunts of the grand- 
pareihfs other than the full and cofisanguitie paternal uncles of 
the father’s father who are Residuaries. 

(6) 'I’he descendants h, 1. s. of all the paternal and mater¬ 
nal uncles and aunts of the grandparents, other than sons 
h. 1. s. of the full and consanguine paternal iinch's of the father’s 
father (they bf'ing Residuaries), the nearer excluding the more 
remote. 

{'i) Remoter uncles and aunts and their descendants in 
like inanner and order. 

(8) Of the above groups each in turii must be exhausted 
before any member of the next group can succeed. 

Diiiinnr iij Aim Yimiif. Thi" i>nl\ iliticiciicc between the twu di&Liples us regards 
siuM'e>si(iii (it tile i)e.tiinl Kindred of the fourth class is as to the allutiiient of shares 
11 lining the desceiidinit>. See sec. t>.‘» below. 

64. Uncles and aunts. —To distribute the evstate among the 
uncles and aunts of the deceased, proceed as follows - 

(1) First, assign 2/3 to the paternal side, that is, to 
paternal uncles and aunts, even if there be only one such, 
anti 1 /3 to the maternal side, that is, to maternal uncles and 
aunts, even if there be only one such. 
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(2) Next, divide the portion assigned to the paternal 
side, that is, 2 /3 of the estate, among 

(a) full paternal aunts in <Mpial shares; failing 

th(im, among 

(b) consanguine pah'rnal aunts in equal shares; 

and, failing them, among 

(c) uterine paternal uncles and aunts, according 

to the rule of the double share to the male. 

(3) Lastly, divide the portion assigned to tlie maternal 
side, that is, 1 /3 of the estate, among 

(a) full maternal uncles and aunts ; failing them, 

among 

(b) consanguine maternal uncles and aunts; and, 

failing them, among 

(c) uterine maternal uncles and aunts, according 

to the rule, in each case, of the double share, 

to the male. 

(4) If there be no uncle or aunt on the paternal side, 
the maternal side will take the whole. Similarly, if there be 
no uncle or aunt on the maternal side, the paternal side will 
take the whole. 

Sir. 55, 56. 

Note that no claimant on tho paternal side excludes any claimant on the maternal 
side, and no claimant on the maternal side excludes any claimant on the paternal side. 

Note particularly that full paternal uncles and con.s.vrif'uino paternal uncles are 
Residuaries. Hence we arc not coiieemod witji them here. 

Doctrine of Abu Yuauf. —There is no difference between the two disciples as regards 
the aucceaaion of uncles and aunts. 

lllualraiiona. 


. . 2/1 ) pntenial aunt . 
^ ^ i Cons, paternal aunt 

C Full maternal uncle 
1/3-1 Full maternal aunt . 
(^Con«. maternal unde 


(b) 2/3 


) Cons, paternal aunt 
j Ut. paternid unde 


1/3 Fall maternal aunt 


•» (c) 2/3 
1/3 


1 Vt. paternal uncle 
) Vl. pcUtrnal aunt 
) Full maternal unde 
I Full maternal aunt 


2/3 -6/9 

(excluded by full 
paternal aunt) 

2/3 X 1/3-=2/9 
1/3x1/3=l/9 

(excluded by full 
maternal uncle 
and aunt) 

=2/3 


(excluded by cona. 
paternal aunt) 


213x2,3 A19 
l/3x2/3=2/9 
2/3xl/3=2/9 
1/3x1/3= 1/9 
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yotf.— 'J’lie result wt>iil«l he the same if the deeeasotl left a ulrrine maternal unole 
iiiid aunt instead of a full maternal uncle and aunt. 

(d) 2/.‘l I’l. /uilrnuil aunt .. .. .. 2/.‘I (5/9 

1 n i uiatrrnal uuele .. .. 2 /.I X 1 /3 - 2 /9 

' I ('i)iiA. miilerniil aunt .. .. 1/3 x 1/'3--1/9 

Rules of succtssion. —The present section is based upon the following! rules .— 

(1) If there are claiinants on the paternal side, together with claimants on the 

maternal side, the former will take collectively 2/3, anil the latter 1/3, 
and each sillp will then divide its own collectse share according to the 
rule of the double slian* to the male. 

(2) .\moiig claimants i»i llip .same side, tho.se ol the full blood are pieferred to 

those of the half blood, and consanguine relations are preferred to 
uterine relations. 

(hdti Ilf iinurihj. The uncles and aunts may belong to the jiaternal side or they 
may belong to the maternal side. The two .sides inherit tmjelher, and no claimant on 
either side excludes any elaimaiit on the other side. The order of succession among 
the uncles and aunts of the deceased is explained in the Table on p 74 below. 

65. Descendants of uncles and aunts. -Tf there are no 
uncles or smuts of the deceased, the estate will devolve upon 
the descendants of uncles and aunts, other thun sons how 
lowsoever of full paternal uncles and consanguine paternal 
uncles wilt) are residuaries. To distribute the estate among 
these relations, proceed as follows [Sir. ofi-58] 

(1) First,, assign 2/3 to the paternal side, that is, to des¬ 
cendants of ])at(‘rnal uncles and aunts, even if there be only 
one such, and 1 /3 to the maternal side, that is, to descendants 
of maternal uiK^les and aunts, even if there be only one such. 

(2) \c.rt, divide the portion assigned to the paternal 
side, that is, 2/.3 of the estate, among— 

(a) full paternal uncles’ daughters; failing them, 
among 

(b) full jiaternal aunts’ children ; failing them, among 

(c) consanguine paternal uncle’s daughters; failing 
them, among 

(d) consanguine paternal aunt’s children ; and failing 

them, among 
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((') ohildron of uterine paternal \meles and aunts, 

the division among the memhers of each of the five groups 
above to lie made as among Distant Kindred of the first class 
[see sec. 58]. 

NoIp that (a) cxpliides (b), the ieaM)ii Im-iiis; that (a) aie ehililwn nf resKliiarieh (full 
pafcinal iinelcs), while (b) are ehililren of ili^tanl himlieil (full jnilenuil aunts). 

Niite also that a full paternal uiu le\ .son aiul a < ousannuine palern.il nnele s sou 
are resuluaries; heiiee the\ «lo not hnil any place lit tlie above list. 

(3) Lastly, divide the ]>i»rfion assigib'd to the maternal 
side, that is, ] /3 o'' the estate, among - 

(a) ehililren of full maternal uncles and aunts ; 

failing them, among 

(b) children of consanguine maternal uncles and 

aunts ; failing them, among 

(c) children of uterine maternal uncles and aunts, 

the division among the members of each of the thr(‘e groups 
above to be made as among Distant Kindred of the first (ilass 
[see sec. 58]. 

(4) If there bo no children of paternal uncles and 
aunts, the children of mat<‘rnal uncles ami aunts will take the 
whole. Similarly, if there be no children of maternal uncles 
and aunts, the children of paternal uncles and aunts will take 
the whole. 

(5) If there be no children either of paternal uncles and 
aunts or of maternal uncles and aunts, the estate will be divided 
among their grandchildren on the same principle. Failing 
grandchildren, it will be divided among remoter descendants, 
the nearer degree excluding the more remote. 

The order of sueecssion on eaeh side i.-. b.ised on eertain rules whieli are set forth 
below immediately after the illustrations. 

Doctrine of Abu Yusuf .—The only difference between the two disciples as to the 
succession of descendants of uncles and aunts is that, according to Abu Yusuf, the 
portion assigned to each side is to lie divided among the claimants per capita 
according to the rule of the double share to the male. 
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Ittusirationa. 

(a) The claimanis arc those indicated in the lowest line of the following diagram :— 

Full pat. uncle (A) Full pat. uncle (B) 

son (SI) 

daughter 
daughter (D2) 

Here the first line in which the sex of the ancestors differs is the second line of 
descent. 'I'herefore SI takes 2/3, and D1 takes 1 /3. Therefore, the share of D2 is 2/3 
and that of S2 is 1 /.3. 

According to Abu Yusuf, 1)2 being a female will take 1 /3. and S2 being a male will 
take 2/3 

(b) Suppo(,e the surviving relatives to be as shoAin in the last line of the following 
diagram 

Full pat. uncle (A) Full pat. uncle (B) Full pat. aunt ((.') 
son sou daughter 

I . 1 . I 

son (laii^htor son 

I 


daughter (1)1) son (SI) daiiglitei (1)2) daughter (D3) 

Here nil the descendants are equal tn ilegrre ; and they an* also the same in blood, 
that is, they arc all descendants of uncles and aunts of the full blood. But D1 is a child 
of a leMiduary (full paternal uncle’s son's son), while SI, 1)2, and DS arc children of 
distant kindred. Therefore 1)1 exicudes SI, 1)2, and 1)3, and she will take the whole 
estate (see below “ Hides of Suece.s.sion 

Suppose now' that the surviving relations are SI, D2, ami 1)3. In that case the 
distribution will be ns follows — 

Here the sexes dillcr first in the first line. As B has two elaiiiiarits descended from 
him, he will count ns two males or four females. (1, having only one claimant descended 
from her, will count as one female. The estate will therefore be divided into five parts 
of wliu h B will take -t /.’>. and C 1 /r>. 

B's share 4 [5 will be divided among his two descendants SI and 1)2 according to 
the rule of the double portion to the male, so that SI will take 2/3x4/5—8/l.'5, and D2 
will take 1/3 1/A—4/16. (”s share Iwill descend to 1)3. Hence— 

S 1 - 8/I.'>, 1) 2 = 4/15 ; and D 3 =- 1 /6 = 3/15. 

[According to .\bu Yusuf, the shares will be 1 /2, 1 /4 and 1 '4 respectively.] 

Rules of succession among descendants. —To distribute the estate among 
descendants of uncles and aunts, apply the following rules iw the order in which they are 
gn en below :-~ 

Rale (1).—'I'ho nearer degree excludes the more remote. 

Rale (2).—If both the paternal and maternal sides are represented, two-third^ arc 
assigned to the paternal side and one-third to the maternal side. 


daughter (1)1) 
daughter 
son (S2) 
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Rule (3).—Among clairnaiitH on, the same side, those of the whole blood arc preferred 
to those of the half blood, and consanguine relations are preferred to uterine relations. 
[This rule applies both to the paternal and m.ateriial aides,and it is to be applied sepa¬ 
rately to each side.! 

Rule (4).—^Among claimants on the paternal snle, the children of residunries are 
preferred to those of distant kindred. IThus a full paternal uncle is a residuary ; his 
daughters, therefore, would be the children of a residiniry. and they would be preferred 
to the daughters of a full paternal aunt who is a distant kinswoman. Similarly, a 
consanguine paternal uncle is a residuary; his daughters therefore would be dniighters 
of a residuary, and they would bo preferred to thedau-;btei.s of aeonsangmne paternal 
aunt. Again, a full paternal uncle’s sou is a residuarj ; his daughters tbereloro would be 
children of a re.sidi.ary, and they would be preferred to the dnughters of a full paternal 
unole’s daughter. Upon the same principle the d.itigiilers of t consanguine paternal 
uncle’s son would be preferred to the daugi'tors of omanguine paternal uncle’s 
daughter. This rule cannot apply to relations en the m.iternal side, because noni' of 
the maternal uncles is a residuary.] 

Rule {!i ).—After ascertaining which of the relations arc entitled to succeed, the 
portion assigned to the paternal side is to ho distributed among the members of that 
side as among Distant Kindred of the first class [s. OS]. The portion assigned to the 
maternal side is also to be distributed according to the same principle [s. 58). 

The whole of see. 06 is based on the above rules. 

Order of prior%ty among deacendanta ,—^Tho dcsceiidant.s of uncles and aunts may 
belong to the paternal side or they may belong to the maternal side. The two sides 
inherit together^ and no claimant on either side excludes any claimant on the other side. 
The Table given on the next page shows at a glance ail undos and aunts of the deceased 
and their descendants up to the third generation. 

66. Other Distant Kindred of the fourth class.—If there 
are no descendants of uncles and aunts, the estate will devolve 
upon other Distant Kindred of the fourth class in the order 
of succession given in sec. 63 above, the distribution among 
higher uncles and aunts being governed by the principles 
stated in sec. 64, and that among their descendants by those 
stated in sec. 65 [Sir. 58]. 

E.—Successors unrelated in blood. 

67. Successor by contract.—^In default of Sharers, Kesi- 
duaries, and Distant Kindred, the inheritance devolves upon 
the “ Successor by contract,” that is, a person who derives 
his right of succession under a contract with the deceased in 
consideration of an undertaking given by him to pay any fine 
or ransom to which the deceased may become liable. 

Sir. 13: Hedaya, p. 617. The right of inheritance by reaauii of IValn dealt with 
in this section is taken away by the Slavery Act, 1843. 




irst generation. No. (1), being the child of a residuary, i< preferred to the group constituted by No. (2) and No. (2), they being 
ihey are all of full blood. For the same reason No. (3) i.s preferred to the group constituted by No. (4) and No. (4), though they 
1^0. (1), Nft (2) and No. (2) inherit together. Failing No. (3), No (4) and No. (4) inherit together. Failing these No. (5) succe 
ird generation .—This does not require any further e.\planation. All that requires to be noted is that No. (1) e.’ccli 
!fo. (2) and No. (2), and No. (3) e.xoludes the group constituted by No. (4), No. (4) and No. (4). 



HANAFI LAW OF INHERITANCE. 


75 


68« Acknowledged kinsman. —Next in succession is the 
Acknowledged Kinsman,” that is, a person of unknown 
descent in wh^ose favour the deceased has made an acknowledg¬ 
ment of kinship, not through himself, but through another. 

Such an acknowledgment confers upon the “ Acknow¬ 
ledged Kinsman ” the right of succession to the property 
of the deceased, subject to bequests to tiie extent of the 
bequeathable third, but it does not invest the acknowledgee 
with all the rights of an actual kinsniiin. 


Sir. 1.*) Tl)p kiiiHhip ackno\\1c(i<reil in list h> fhioiiqh annther. Unit is, thrnugk 

the deceased’s fatlici or hK grandfatlicr Thu-, a lar-t ii may acknowledge another 
to be hia brotber, for th t is kinship through ill', fiifhft (in; Snt lie may not acknowledge 
another to be his son, for tliat m kinship through himsrlf 'I'he acknow ledgment by the 
deceased of a person as hia sou or daiiglit* r .stands u|mui a dilTerent footing altogether, 
and it is dealt with in the ehaptei on “ Pare.itage ” 

69. Universal legatee. The. next successor is the “Uni¬ 
versal Legatee,” that is, a person to whom the deceased has left 
the whole of his property by will. 

Sir. IS. It is to be noted that the prohibition against lieqiieatbiiig more than a third 
exists only for the benefit of the heirs. Heme a liequest of the whole will take elfecb 
if the deeeased has left no known heir {//). 


70. Escheat. —On failure of all the heirs and successors 
above enumerated, the property of a deceased Mahomedan 
escheats to the CVown. 

Sir. 13. The rule of pure Mahoiiicilan law in this rc.spcct is different, for, aeconling 
to that rule the property does not devolve upon the Oo\eriiiiient by way of iiilientancc as 
uUinius hwres, but falls into the hnU-ul-mnl (public treasury) fur the benefit vf Mv not man a. 

F. — Misrellmicoiis. 

71. Step-children. —Step-children do not inherit from step¬ 
parents, nor do step-parents inherit from step-children. 

See Macnaghten, Precedents of inheritance. No. \.\i. 


72. Bastard. —An illegitimate child is considered to he 
the child of its mother only, and as such it inherits from its 
mother and her relations, and they inherit from such child (o). 

(m) Tagore Law Lecture., 1873, pp. 92-93. | p. 19. 

(a) Balllle's Mahomedan Law of Inhcrltauei' | (a) Taisorc Law Lcetiires, 1873, p. 123. 
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lUuatratwn, 

[A Mn)i»r)i(‘(laii funmlo of the Siiiiiii sect dies leaving a husband and an illegitimate 
son of her Mster. 'I’he hiibhand will take 1 /2 and the hihter’s son, though illegitimate 
will take the other 1 /2 as a dihtant kinsman, being related to the deceased through his 
mother ; lirif'Uun v. Itilniti Khnnvm (1903) 30 Cal. 683.] 

An illegitimate ehild does not inherit from its putative father or his relations, nor 
do they inherit from such child. 

73. Missing persons.—^When the question is whether 
a Mahoniedau is alive or dead, and it is proved that he has 
not lieen heard of for seven years by those who would naturally 
have htaird of him if he had been alive, the burden of proving 
that he is alive is on the person who affirms it. 

Under tin llaiiali law, a missing perbon ib to be regarded as alive till the lapse of 
ninety jears jroin the date of his birth. But it has been held by a Full Bench of the 
Allaliafiiid High Coiiit that this nile i.s only a rule of erulence, and nut one of sutcesswn, 
and It miibt therefore be taken as si.itensedisl by the provisions of the Indian Evidence 
Act ip). The present seetioii lepiodiiies, with some vcibal alterations, the provisions 
of a Ids of the Evidence Aet. 

(p) Mnthar Ah v, Simih (1884) 7 All. I bS 1 C. 28(1. See Also AloMa Vanm 

2«7 Miiiriij \, All'll Wahid ()‘.21) 43 All v, AJoolla Abdul (1005) 33 Cal. 17», 178, 

32 I.A. 177. 



77 


CHAPTER fill. 

Shiah Law of Inheritance. 


[Preliminary note.— Tin- luoit autiiiiritatire text-book of the Shiah law iB 
Sharaya-ul-Ihlam (q), the whole of whieh has been ti.viislated into Freuch by M. Qiierry 
under the title Droit Musnhutin. The Second pait <if 1t>iillie'.s Dinest of Miihoinedan 
Law. with the- exception of the last book, is < oiiiposerl .is the aiithor telK ns in the Intro¬ 
duction (p. xxvi), of translations Iroiii Shaiaya-nl-Islani.] 

74. Division of heirs.—I’he iSldalis tiividc heirs into two 
groups, namely, (1) heirs by consanguinity, that is, blood 
relations, anti [2) heirs by maniage, that is husband and wife. 

75. Three classes of heirs by consanguinity.—(7) Heirs 
by consanguinity are divided into three classes, and each class 
is sub-divided into two sections. These classes are respect¬ 
ively composed as follows :— 

I. (i) Parents; 

(ii) chiklren and other lineal descendants h. 1. s. 

IT. (i) Grandparents h. h. s. (true as well as false); 
(ii) brothers and sisters and their descendants 
h. 1. s. 

TIT. (i) Paternal, and (ii) maternal, uncles and aunts 
of the deceased, and of his parents and 
grandparents h. h. s., and their descen¬ 
dants h. 1. s. 

{2) Of these three classes of heirs, tliij first excludes 
the second from inheritance, and the second excludes the 
third. But the heirs of the two sections of each class succeed 
together, the nearer degree in each section excluding the more 
remote in that section [Baillie, Part II, 276, 280, 285]. 

As to the distribution of estate among the heirs, see s. 83 e< Heq. 

(b) A maternal grandfather counts as a uterine brother, 
and a maternal grandmother counts as a uterine 
sister. 


(q) Aga All Khan v. AllaJ Uatan Khan (1802) H All, 420 4'iO 
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llluslralions. 

[(a) A Shiah Mahomcclan clie^ leaving a ilaiightei'.s son, a father’s mother, and 
a full hrotlicr. 

H\ llaiinfi law the father's mother as a sharer will take 1 /(i, and the full brother as 
a residuary "ill take 5/G; the daughter’s son, lK*ing a distant kinsman, will be entirely 
exeliided from inheritanee. 

fly Shiah la" the daughter’s son, lieing an heir of the first (lass, "ill succeed to 
the whole inheritance in prefereiiee to the tather's mother and the full brother, both of 
whom belong to the second class of hens. 

(b) A Shiah Mahomedan dies leaving a brother's daughter and a full pateimil uncle. 

Uy lianafi law the full paternal mule, being a residuary, "ill take the "hole 
property to the exclusion of the brother’s daughter who is a distant kinswoman. 

By Shiah law the brother's daughter, Is'iiig an heir of the second class, will succeed 
in prefi'i'cnce to the full paternal uncle who belongs to the thud class of heirs. 

(() A Shiah Mahomedan dies leaving a full paternal uncle’s son and a mother’s 
father. 

B,> liaiiali law the lull paternal uncle's son. Iieing a residuary, will succeed to the 
whole estate to the entire exclusion ot the mother’s father w ho is a distant kinsman. 

By Shiah law the mother's father, being an heir ot the second class. Mill succeed in 
preference to the full paternal uncle's son who belongs to the third class of heirs 

(d) A Shiah .Mahomedan dies leaving (I) a father, (2) a mothei, (:{) a daughter, 
(4) a son's son, {Ct) a brother, and (G) a paternal uncle. Which of these relations are 
entitled to succeed ? 

Here the first four relations belong to the first class of heirs, the fifth belongs to the 
second class, and the sixth Ixdongs to the third ebtss. The fifth and sixth are therefore 
excluded from inheritaiice. The father and mother belong to the first section of Class 
I, and they are both eijiial in degree. The daughter and son’s son belong to the second 
section, and of these two the daughter. Iieing nearer in degree, excludes the son’s son. 
'I’he only persons therefore entitled to inherit are the father, the mother, and the 
daughter. 

(e) The surviving relations are (I) a grandfather, (2) a grandmother, (.1) a great¬ 
grandfather, (1) a brother, and (.'i) a brother's son. Here all the lelations belong to 
second class of heirs, the first three belonging to the first section of that class, and the 
last two to the second section. The grandfather and grandmother exclude the great¬ 
grandfather by reason of the rule that the nearer in caeh section excludes the more 
remote, for the saiue reason the brother excludes the brother’s son. The only persons 
therefore entitled to inherit are the grandfather, the grandmother and the brother.] 

Note that parents do not exclude children, but inherit with them. If there be no 
children, parents inherit with grandchildren. Similarly, in the second class, brothers 
and sisters do not exclude grandparents, but inherit with them. If there be no brothers 
or sisters, the grandparents inherit with the children of brothers and sisters. In the 
same way in the third class paternal uncles and aunts do not exclude maternal uncles 
and aunts, but inherit with them. 
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The above illustrations exemplify the fundamental distinction between the Sunni 
and the iSiiiah Law of Inheritance. Under the Sunni law, distant kindred are postponed 
to .sharers and residnaries (.s. 54 ); under the Shiah law, they inherit with them. Thp 
Sunnis prefer agnates to cognates ; the Shiahs prefer the nearest kinsman, whether they 
bo agnates or cognates. In fact, the Shiah law iloes not recognize any separate class of 
heirs eorresponding to the “ di.stant kmdri'd ” of Siiiini law. All heirs under the Shiah 
law are either sharers or residnaries (s 77). 

76. Husband and wife. —The lui.sbswul or wife is never 
excluded from succession, luit inluu-its tofjetlier witli the nearest 
heirs by consanguinity, the husband tahing 1 /4 or I /2, tind the 
wife taking I /S or 1 /4 under tint ronditions mentioned in the 
1’able of Sluirers on page 81 below 

As to the di.sab'lity of a ihildless wnliw to sii> ■ ecJ to her husband's immoveable 
property, see s. (>'J below. 

77. Table of Sharers—Shiah Law. —(/) Kor the purpose 
of determining the share.s of heirs, the Shiahs divide heirs into 
two classes, namely. Sharers and Resitluaries. There is no 
separate class of heirs c-orrespontling to the “ Distant Kindred ” 
of Sunni law. 

(2) The Sharers are nine in number. The 'I’able on page 
81 gives a list of Sharers together with the sliares assigned to 
them in Shiah law. 

(,^) The descendants h. I. s. of Sharers are also Sharers. 

Of the nine .sharers iiieritioned in the Table, the tiist two are heirs by aftiiiity. The 
next three belong to the first cla.ss of heirs by coiisangiiinity (s. 75), mid ihe remaining 
four belong to the second class. There are no sharers iii the third class ol heirs. 

Note that the true grandfather h. h. s., fhe tine graiulmother h. h. s., and the son’s 
flaiighter h. 1. s., w ho arc sharers accorrling to .Sunni l.iu, aie not shan*rs, but residnaries, 
.iccordiiig to Shiah law. 

It is very iinportant to note that the desceiid.iiit.s of shniera are also sharers. This 
refers, of course, to the descendants of the (1) daughter, (2) uterine brother, (IJ) uterine 
sister, (4) full sister, and (.’>) consuiigiimc sister. It *loes not refer to the descendants, 
if they can be called descendants at all, of the IiiisImukI, wife, father or mother. 'J'he 
Shiah jurists are not concerned with the descendants of these four relations. 

78. Residuaries.—(/) All heire other than iSharers are 
Residuaries. 

(2) The descendants h. 1. s. of Residuaries are also Resi- 
.duaries. 
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Thus sons, brothers, uncles and aunts, are all residuaries. Their ilcsiicndants, 
therefore, are also residuaries. For example, a son’s daughter, being a descendant of 
a residuary (son), is also a residuary. 

Of the nine sharers mentioned in the Table of .Sharers, there aie four who inherit 
sometimes as sharers, at.d sometimes as residuaries. These are the (1) father, (2) daughter, 
(;}) full sister, and (4) consanguine sister. As to the last three it is to be observed that 
where any one of them would have, if living, inherited as a sharer, her descendants would 
inherit as sharers, and if she would have inherited as a residuary, her descendants would 
inherit as residuaries (sec. 82). 

79. Distribution of property.—(/) If tho deceased left 
only one heir, the whole property would devolve upon that 
heir, except in the case of a wife. If the only heir be a wife, 
she is entitled to no more than her Koranic share (one-fourth) 
and the residue (three-fourths) escheats to the Crown. 

Jbiillic, Part II, 202. 'J’ho reason of the exception in the case of a wife is that she 
is not entitled to tho surplus by Return, not even if there be no other heir. Li she is 
tho solo heir, she takes 1 /4, and the surplus passes to tho Iniam, now the Crown. Mr. 
Ameer Ali is of opinion that there iK'ing no machinery now to take charge of the Imam’s 
share, the surplus should pass to the wife [Ameer Ali, Vol. IT, p. 118, f. n. (3)]. 

If tho only heir bo a sharer, e.g., a husband, he takes his Koranic share (one-half) 
ns a sharer, and tho residue by ileturn. If tho only heir be a residuary, e.g., a brothei, 
ho takes the whole estate ns a residuary. As to Sunni law, see s. .53. 

(;i) If the deceased left two or more heirs, the first step 
in the distribution of the estate is to assign h’s or her share to 
the husband or wife. The next step is to ascertain which 
of the surviving relations are entitled to succeed, and this is 
to be done with the help of the rules laid down in .sec. 75. The 
estate {minus the share of the husband or wife, if any) is then 
to be divided among tho.se entitled to succeed according to 
the rules of distribution applicable to the class to which they 
lielong [ss. 83-97]. 

Note that the husband or wife, a.s tho ease may be, is always entitled to succeed, 
whatever be the class to which tho other claimants belong. The husband and wife 
always inherit as sharers, their shares being respectively 1 /4 and 1 /8 when there is a 
lineal doscondant, and 1 /2 and 1 /4 when there is no lineal descendant. Since there 
are no lineal descendants cither in the second or third class of heirs, it follows that when 
tho husband or wife succeeds with tho heirs of the second or third class, he or she takes 
his or hor full share, that is, tho husband takes 1 /2, and the wife takes 1 /4. 

80. Principle of representation. —The cardinal principle 
underlying the rules of the Shiah law of inheritance is the 
principle of representation. According to that principle the 
descendants of a deceased son represent the son, and take the • 
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TABLE OF sharers—SHIAH LAW [Sec. 77-1 



[Baillie, Pari II, 271-276, 381.) 



Normal share 



Sharers. 

oto... 

of two 
or more 
collec¬ 
tively. 

Conditions under which the 
share is inherited. 

Share as varied by 
special circum- 
atancea. 

1, Husband .. 

1/4 


When there .s a lineal doseon-l 

1/2 when no such 
descendant. 

2. Wife 

1/8 

1/8 

When (bete a b.ieal descen¬ 
dant. 

1 '4 when no such 
dejcendant. 

3. Father (r) 

I/O 


When tliero is a lineal descen¬ 
dant. 

flf there bo no lineal 
descendant, the 
father inherits as 
a residuary.] 

4. Mother .. 

1/6 


(a) When there is a lineal des¬ 

cendant ; or 

(b) when (hero are two or 
more full or consanguine 
brothers, or one such bro¬ 
ther and two such sisters, 
or four such sisters, with 
the father. 

1 /3 in other cases 

5. Daughter . 

1/2 

2/3 

When no son 

[With the son she 
takes as a resi¬ 
duary.] 

6. rUteime 
■< b r 0 tber 

7. sister 

1/(5 

1/3 

When no parent, or lineal des¬ 
cendant [wc a. TS] 


8. Full sister. 

1/2 

2/3 

When no parent, or lineal des¬ 
cendant, or full brother, 0 r 
father’s father face ss. 76, 881 

[The full sister takes 
as a residuary 
with the full 
brother and also 
witli the father’s 
lather : see s. 88.) 

9. Consan¬ 
guine sis¬ 
ter. 

1/2 

2/3 

When no parent, or lineal des¬ 
cendant, nr full brother o i 
.sister, or consanguine brothei 
or father’.s father f.see ss, 75, 
88]. 

[T h 0 consanguine 
sister takes as a 
• residuary with the 
, consanguine bro¬ 
ther and also with 
the father’s father: 
see s. 88.] 

Note.—The descendants h. 1. s. of sharers are also sharers [s. 77.] 

* (r) As to the father 

’s extra rights as Sharer, see ss. 95 and 97 
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portion wliich he, if living, would have taken. Similarly, 
the (lescoTidjints of a deceased daughter represent the daughter, 
and take tlu; portion which she, if living, would have taken. 
The same is the (lase with the descendants of a deceased brother, 
a (huteaserl sister, a deceased uncle, and a deceased aunt (s). 

The principle of representation is not confined in its 
operation to descendants only, ft applies in the ascending 
as well as in the descending line. Thus great-grandparents 
take the portion which the grandparents, if living, would 
have takeji ; and the father’s uncles and aunts take the portion 
which the deceased's uncles and aunts, if living, would have 
taken. 

Tlie applic atioii <.t tins piinciplo is shown in ss S3, So. S7, SS, !»1 and 02. 

I Fir/it iifiifiijrii/ili Tills docs not mean that ^rniidsoiis l)\ a prcdci cased son inlieiit 
vitli sons or that >ir<uiddanf{htcrs by a pn'dcccuscd daughter iiihciit with daughters. 
!raiid< Inidicn siici ced only in default of chihlrcn . see s S3 below. 

81* Stirpital succession4 —Succession amting descen¬ 

dants in eacli of the three classes of heirs (s. 7.3) is per 
and not per capita {t). 

'I'lns IS repeating in other words the principle of ri'pn'stMitatioii deserihod in the 
last section. Thus suppose a Shiah dies leaving two grandsons f/.S'l and (IS'2 by a pre- 
deeeaserl son I and a giaiidson 0'.S'3 by another |>redei‘eased son It, as show n in the follow¬ 
ing diagiain . 

lUi east’ll. 

I 


t/NI (l,t) t/.S’2(l,'t) 

M\ SInah law the estate is to 1 m* notionnily divided first among the two sons .1 and 
//, so that each tabes 1,2. .t’s share I 2 descends to Ins two sons C.S'I and f.’.S'2, each 
taking 1 1 /Cs share 1 ;2 passes to his son O.S'3, The ilivision, in other words, is 
aeeording to the stotks, and not according to the claimants. Hy Sunni law f.'iS'l, dS'l 
and 6'.S'3 take per rainia, that is, each takes 1/3 without reference to the shares which 
their respeetiNC fathers, if living, would have taken. IJnderthe Shiah law rl's two sons 
rfjnfseiit.l and stand in his place, and /f'ssoii represents It and stands in his place. Under 
the Sunni law there is no sui li lepresentation (s. 42), 

The above is an c\ainple of succession j>er stirpes among the descendants of sons. 
The descendants of daughters, brothers, sisters, uncles, aunts grantluncles and grand¬ 
aunts also succeed per stir/tes: see ss. 83, 87, 91 and 92. 

(i) Aga .'’hemlli v. Hin Kiilutm (lOOH) 32 Jtom. I {() Aga yheralU’,. Bai KiiUiim [IWM) 3i Oom . 

J)40, 547, .-.ts 5.W. I 540 • 
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824 Succession among descendants* — 'rhe descendants of 
a person wlio, if living, would liave taken as a Sharer, succeed 
,as Sharers. The descendants of a person who, if living, would 
‘have taken as a Residuary, succeed as Residuaries. 

This follows npi-i-ssanly from the priiu-iplo of rpjiroseutation ilesfi ilieil ins. 80 . 
Thus suppose a Shiah dies leaving a full brother's daughter and a uterine brother's son 
as shown in the following diagram 


I 

1'nil brother I ferine brother 

I I 

Daughter (5, (i) Son (1, ft). 

The uterine brother, had lie Mir\ \ed. i.o.ild 'i.u- takeii as a sharer Ins Korariie 
share 1 /(i [see Table ot Sh , No ti] The fnl* biotliei. .■ id he .sur\i\ ed. would have taken 
5/0 as a rosidua'-v. The utciine bi it'nei s son. la'ing the deseeiidaiil ot a sharer, will 
succeed as a sharer, and tepmniUnq a. he does hi' falhei, take his father'ssliaie 1 /O. 
The full brother's daughter, being the de'eeii<ldiil ol ,i lesidu.iry, will siieeeed also as a 
residuary, and teptesetiltnij .is .she diM's her tathei, lake her father's portion ,5/li I'lidei 
the Sunni law, both a full brother's daughter .ind a uterine brother's son aie distant 
kindred of the third el<i.ss. .4eeor<ling to Muhninmad. the toiiuer would take 5 /(i, and the 
latter I /d exactly as in Shiah law [see s t>2|. \eeoiding to Abu Yusut, the toriner 
entirely e.\cludcs the latter [see notes to s, bl, " Doi trine ot .Kbii \ usiif " j. 

Having described the iiUKle ot distiibiition in s 7!», and having e.xplaiiied the 
principle ot representation in s. 80, and its two eorolluties in ss 81 and 82, we proceed 
to enumerate the special rules by which siicees'ion 111 each otthethiee classes of heirs 
iiientionod in s. 75 i.s governed. 

Distribution among Heirs of the. First Class. 

83. Rules of succession among heirs of the first class.— 
The persons who tire first entitled to succeed to the estate of a 
deceased f^ihiah Mahoniedan are tlie heirs of the first class 
along with the husband or wife, if any js. 79 (2)], The first 
class of lieirs comprises parents, children, grandchildren, 
and remoter lineal descendants of the deceased. The parents 
inherit together with children, and, failing children, with 
grandchildren, and, failing gi'andchildren, with remoter lineal 
descendants of the deceased, the nearer excluding the more 
remote [s. 75], Succession in this class is governed by the 
following rules :— 

(1) Father. —The father takes as a iSharer if there is 
a lineal descendant; as a residuary, if there be no lineal des¬ 
cendant [see Tab. of Bh., No. 3]. 

(2) Mother.- -The mother is always a Sharer, and her 
^ share is 1 /6 or 1 /.3 [sec Tab. of Sh., No. 4]. 



84 


MAHOMEDAN LAW. 


(3) Son. —'J’hc son always takes as a Residuary. 

(4) Daugfder .—The daughter inherits as a Sharer, unless 
there is a son in which case she takes as a Residuary with 
him according to the rule of the double share to the male 
[see Tab. of Sh., No. 5]. 

(.5) (irandchildren .—On failure of children, the grand¬ 
children stand in the place of their respective parents, and 
they inherit according to the principle of representation 
described in ss. 80, 81, and 82, that is to say— 

(i) the children of each son take the portion which 

tlieir father, if living, would have taken as a 
Residuary, and divide it among them accord¬ 
ing to the rule of the double share to the 
male ; 

(ii) the chil(lr(ui of each daughter take the portion 

which their mother, if living, would have 
tak(ni either as a Sharer or as a Residuary, 
and divide it among them also according to 
the rule of the double share to the male. 

(G) licmotcr lineal descA'ndants .—Succession among re¬ 
moter lineal descendants is governed by the same principle 
of representation, that is to say, great-grandchildren take 
the portion which their respective parents, if living, would 
have tak(‘n, and divide it among them according to the rule 
of the double share to the male, and great-great-grandchildren 
take the portion which their respective parents, if living, 
would have taken, and divide, it among them also according 
to the same rule. 

Umllic, Cart II, 27()-27'.l. 

Vodr nf disIribuUon among husband or wife and heirs of the first class :— 

first, asNiu;ii his or lior share to the hii.simiii] or wife [son Tab. of Sh., Nos. 1-2J; 

iirjl, asKifiii their shres to siu-h of the claimants as can inherit as sharers only ; 

neit, tin iile the residue, if any, nmonc the residuaries 

laslli/, if there be no residuary, and the sum total of the shares is less than unity, 
apiily the Doctrine of Return as stated in ss. 93 to 9(5; and if the sum total 
e creeds iinit j . proeeeil as stated in s 97. 

Illuslralions. 

(a) Husband .1/2 (as sliarei) 

Mother .1/3 (as sharer) 

Father .. .. .. .. .. 1 /6 (as residuary) 

Note —^l^nder the Sunni law, the mother takes 1/3x1 /2=1 /6, and the father 1 /3 
as a residuary [see Tab. of Sh., Sunni law. No. 5]. 
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(V)) Wife ,. .. .. ., .. .. 1 /4 (fts sharer) 

Mother .1/3 (as sharer) 

Father .. .. .. .. .. 5/12 (as residuary) 

Ao/e.—Under the Siimu law, the mother takes 1 /3\:i/4-- 1 /4, and the father 1 /2 
as a residuary [see Tub. of Sh., Siiiini law. No. 

(i ) Father . .. 1 /(> (as sharer) 

Mother .. .. .. .. I/(> (as sharer) 

Son .. .. . .. . .. 2/.‘I (as residuary) 

Note .—If instead of a sou, tlieie was a sou s d.iii^diter. she would liavi- taken 2/3 as 
reyresentinj; her father. 

^ (d) Father . . .. I (i (as sharer. Iieeause there are 

da mhters) 

Mother.. . I/fl (asshaier) 

2 daughters .. . 2/1 (as sharers) 

Note. -The shares would he th« muk it we suhstitute daughters' sons or daughters’ 
daughteisfoi daughters. 

(e) A Shiah dies leaving a giundson OS] and a gruiiddaiighter 01>] hj a pic- 
deceased son A, a giaiiddaiighter OI)i hy uiiothei predeeeased son B, a 
grandson OS'2 and a granddaughter OJKl by a prcdeeeased daughter X, and 
a grandson Cr»S'3 hy anot her predeeeased daughter V, as show n in the follow. 
iiig diagrain : - * 

l)er.ease<t. 

_ ^ _ 

A (2/0) i (2/C,) A (1/6) (1/0) 

fl.S'l (2/») orn (I ,t>) o\}2 (2,0) <1S2 (1 /9) (ItK] (1 /18) (Ls (1 /6) 

Here the two daughters A and if living, would have takcui as residualles with 
the two sons A and B according to the rule of the double sliiiie to the male, so that A 
and 7? would each have taken 2/O, and A and Y would each have taken 1 /li 

A’s share 2/0 will pass to his son and daughtiT aceonling to the rule of the double 
share to the male, so that OSl will take 2/3' 2/0--2/9, and OJfl will take 1 /3 X 2 /6 .= 1 /9, 

Tl’s share 2 /O w ill pass to his daughtei (!J>2. 

A’s share 1 /O will be divided between her son and her daughter according to the 
rule of the double share to the male, so that OS2 will take 2/3x1 /6=-l /9, and OD3 
will take 1/3x1 /0=1 /18. 

T’s share 1 /O will pass to her son GS3. 

The shares will thus be 2/9+1/9+2/0+1 /9+1 ,'18+1/6=r-l. 

According to the Haiiaii law OSl, ODl and OD2 arc rosiduaries, and they exclude 
QS2, OD3, and GS3 who are d. k. GSl will take 1 /2, and ODl and OD2 will each take 1 /4- 

If in the case put above, the deceased left also a wife, the wife will first take her 
share 1 /8, and the remaining 7 /8 will be divided among the six grandchildren in the same 
proportions. 
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Distrihidion among Heirs of the Second Class. 

84* Rules of succession among heirs of the second class.— 

If there are no heirs of the first class, the estate {minus the 
share of the husband or wife, if any) devolves upon the heirs 
of the second class. The second class of heirs comprises 
grand])arents h. h. s. and brothers and sisters and their des¬ 
cendants h. 1. s. |s. 75]. The rules of succession among the 
heirs of this class are different according as the surviving rela¬ 
tions are - 

( 1 ) grandparents h. h. s., without brothers or sisters 

or their descendants ; 

( 2 ) brothers and sisters or their descendants, without 

grandparents or remoter ancestors ; 

(3) grandparents h. h. s., with brothers and sisters 

or their descendants. 


'I'Ik* liist (iiHO ih dealt with in s. S.'i. The seiond case i-, derdt witli in ss S(S and S7. 
'I'lie thud (aw* is dealt with in h. SS. 


85. Grandparents h. h. s., without brothers or sisters or their 
descendants. -If there are no brothers or sisters, or descen¬ 
dants of brothers or sisters, the estate {minus the share of the 
husband or wife, if any) is to be distributed among grand¬ 
parents according to the following rules :- - 


( 1 ) If the deceased left all his four grandparents siuviving, 
the paternal grandparents take two-thirds, and divide it 
between them a(;cording to the rule of the double share to the 
male, and the maternal grandparents take J, and divide it 
e(pially between them, as shown below : - 


I Kiillu'r's fathi'r . 

Fathor's mot her .. 
I Molhcr's father .. 
* * Mother's mother .. 


.. 2/3X2/3 4;»=-S/lH 

.. 1/.3X2/3 2/9^4/18 

.. l/2>:l/3--=l/«)--3'18 

.. I2vi;3-=i/« 3 18 


( 2 ) If there is only one grandparent on the paternal 
side, he or she takes the entire 5 . Similarly, if there is only 
one grandptirent on the maternal side, he or she takes the 
entire as shown below : — 

(a) Fat Irt’s father.2/3 


Motlwr's father 
Mother's mother .. 


{ 1/3 (eaeh taking 1 ;(i) 
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(b) Vathor'h father i 2 .3 
Father’s miilherl '' 
Mother’s mother \ ,3 


(e) Father’s father 

Mother’s mother .. 


,2/3x2,'3-4/9 
11/3x2/3--2/9 
.. =3/9 


1 3 


(3) If there are no grandparents, the property will 
devolve according to the .same rules upon remoter ancestors 
of the decea.scd, the nearer exelutliug the more remote. 


Bnilhe, l-ait ]f, 281, 283. 

86. Brothers and sisters, without any ancestor. -(/) If 
the deceased left no ancestors, hui brothers and sisters of 
various kinds, the estate (t iium ilu- share of the husband 
or wife, it any) will ])e distributed among them according to 
the same rules as those in Hanafi law. The said rules nri; as 
follows : - 


(1) nrothoiN aiui sihler-. of the full bloo<l oxchide consanguine brothers iind sisters. 

(ii) Uterine brothers and sisters are not excluded by brothers tir sisters either 
lull or conhanguiiie, hut they mlierit with tlieiii, their sliaie being I 3 01 1 ,(i iieeording 
to their number [see 'I’ab of Sli , Nos (> ami 7| 

(ill) Full brothers take as Hesiduaiies; so do eoiisnnguine brothers. 

(iv) Full sisters take as sharers [.see T.ib ol Sli . No 8|, unless there he a lull brother 
in which ease they take as Itesiduanes with Inin aeeoiding to the rule ol the double 
share to the male t'onsanguine sisters also take as shaieis [see Tab. of Sh., No. 9] 
unless there be a eonsangiiine brother with them in which ease the.s lake as liesiduaries 
with him according to the same lule 

Baillie, Pail. II, 280. 

Illmlnitunis. 

Mote —The shares of the several heirs 111 the following dlustrations are the same 
both ill iSuiini and Shiah law. The illustrations are given to familiarize the student 
with combinations of heirs that are Loinmon in Shiah law :— 

.. 1/2 (as sharer) 

.. 1 ,'2 (as sharer) 

.. 1/4 (as sharer) 

.. 3/4 (as residuary) 

.. 1 /2 (as sharer) 

. 2/3x(l/2) -1/31 . , 

. 1 /3 x(l /2) = 1 /« I residuanes) 

.. I /4 (as sharer) 

.1 /O (as sharer) 

2/3x(7/12)=7/18| , ^ 

1 /3x(7/12)=7 /.3« ( residuanes) 


(a) Ilii/ihdud 

Full {or rolls.) sisltr 

(b) ir,/e 

Full hrolher .. 

(c) Ilusbniid 
Full brother.. 

Full sister .. 

(d) ir,/e 

Vl. brother .. 

Cons. Brothel 
Cons, sister 
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87. Descendants of brothers and sisters, without any 
ancestor, —there are no brothers or sisters of any kind, 
and no ancestors, but there are children of brothers and sisters, 
the estate {minus the share of the husband or wife, if any) 
will devolve upon them according to the principle of represen¬ 
tation described in ss. 80, 81 and 82, that is to say— 

(1) The children of each full or consanguine brother will 

take the portion which their father, if living, 
would have taken as a Residuary, and they will 
divide it among them according to the rule of 
the double share to the male ; and the children 
of each full or consanguine sister will take the 
portion which their mother, if living, would 
liave taken either as a Sharer or as a Residuary, 
and they will divide it among them according 
also to the rule of the double share to the male, 

(2) The children of each uterine brother will take the 

portion which their father, if living, would have 
taken as a sharer, and they will divide it equally 
among them ; and so will the children of each 
uterine sister. 

(.3) If there are no children of brothers or sisters, the 
estate will devolve upon the grandchildren of 
brothers and sisters according to the principle of 
representation, that is to say, the grandchild¬ 
ren of full or consanguine brothers and sisters 
take the portion which their respective parents, 
if living, would have taken and divide it among 
them according to the rule of the double share 
to the male, and the grandchildren of uterine 
brothers and sisters take the portion which 
their respective parents, if living, would have 
taken, and divide it equally among them 
\vithout distinction of sex. 


Baillip, Part II, 284. 

llhtatralxons. 

(.1) Uusbund .. .. .. 1/2 (as sharer) 

IJt. brother'/) daughter .. 1/6 (as sharer, being her father’s portion) 

full brother's daughter .. 1/3 (as residuary, being her father’s portion) 

Coifi. brother's son .. .. 0 (excluded by full brother’s daughter) 
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(b) Suppose the elamiaiiiii to be as show ii in the second line of the follow'ing diagram, 
that is to say,— 

two sons and a daughter of a full brother, B\ ; 
a daughter of another full brother, B2 ; 
a son and a daiightC'r of a iikTiiie brother, VB ; 
a daughter of a uterine sister, f 'S ; 


RlO/3) 112(1/3) f'/l(l/«) f;.V)l/«) 

I I ._J_ I 

I 


I I I I I I 

.S'l A’2 7>l D2 .s'3 />;» m 

(2/15 (2/16) (l/ir.) (1/3) (1/12) (1/12) (1/«) 

(2 /3 as residualles) (1 3 a s sharers) 


Kirst, assign their respective shares to the broth«*ie and sistei s thus 
VBAixdnS .. .. . 1/3 (as sharers), each taUing 1/I); 

B\ and B2 .2;3 (as lesidnanes). each taking 1 /3. 

Next assign portions to their children thus .— 

VS'h share 1 /O will go to her daughter l) \ . 

f/yi's share 1 /O will be divided cqualh/ between .S'3 and />3, each Inking 1 /12 j 
B2'ti share 1 /3 will go to Ins daughter l>2 ; 

JiVs share 1 /3 will be divided among his two sons and Ins daughter according 
to the rule of the double share to the male, so that .S'l will take 2/5xl/3 
2/15, 82 will also take 2/15, and l)\ will take 1 /5 1 /3 1 /16. 

The shares will thus bo 2/15+2/15+1/l.'i ! I/3-j-l ,12 | 1/12 |-1/(i--l. 

.Suppose that in the case put above the eliildren of the brothers and sisters had 
all predeceased the proiaisitiis, anil that .S'l had left a son and a daughter that .S'3 also 
had left a son and a daughter, and the remaining live nephews and nieces h.id each left 
a son. In th.it case the share of .S'l, that is, 2/15, would lie divided lietween his son and 
his daughter ueeording to the rule ol the double share to the male, the .son taking 
2/3x2/15^4/4,5, and the daughter I ,'3x2/15 2/1.5. The .share of ,S'3, that is, 1/12, 
would bo divided fqvally between his .son and d.iiighter, they being deseendants of a 
ulennp brother, so that each would take 1 /24. The sons of 82. hi, 1)2. D3, and />4, 
would take their respective parent.s’ portion. 


88, Grandparents and remoter ancestors with brothers and 
sisters or their descendants*—(7) If the deceased left grand¬ 
parents, and also brothers or sisters, the estate {minus the 
share of the husband or wife, if any) is to be distriliuted among 
^andparents and brothers and sisters, according to the follow¬ 
ing rules :— 


(a) A paternal grandfather counts as a full or consan¬ 
guine brother, and a paternal grandmother 
counts as a full or consanguine sister. 
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(1)) A rnatornal grandfather counts as a uterine brother, 
aJid a maternal grandmother counts as a uterine 
sister. 


(;^) On failure of grandparents, the remoter ancestors 
of the deceased stand in the place of the grandparents through 
whom they are respectively connected with the deceased. On 
failure of brothers or sisters, their descendants stand in the 
place of their respective parents. 

Baillii-, l^iit ir, 281. :{yi-3H2 ; Wilsi.n, s 408. 

'riip r‘lTo( I of 11 k‘ uhovo iiiles is tlial when niiiruig hoirs of llie hocoiuI cliiss you fina 
siii({|p lirotluT or sister, full consanKuiiio, or utpriiK*, wluit miu liiive to ilo is to 
witistitutp for Kr.uulimrfiits so iimnv hiotlu-|si ami smters ap<'onlin>{ to the above rules, 
aiul then assi<{ii shares to I'lamlpaiiMits as it they were so many brothers and sisteis, 
as is (lone in the followiiu; illustrations. - 

(a) PitleniiiJ ifram/fiitiifi ( full brother) . . 2 '3 

Full nt'iter .. . .l/:{ 

IaoIc Heie the full sister takes as a residuary with the paternal grandfather, 

^ the latter being eoiinted as a full brother. 

(b) Pnlri Hill ijrnnilfalhn { < onsuinziiine brothel) .. 2,.3 

('lIUMIIIIt/UIIH' UlUlfl . . . . . I .‘t 


.Vote Ifeie the eoiisani!iniie sister takes as a residuary with the paternal 
gr.indtather, the latter beiiii! eoiinted as a eons.inguine biother, * 


(() I’lcnui'lirnlliei 

Mulinitil ijniiidwnllifr {- iit sister) 
2 full ^iDleiti 


I '3 [ (eAeh t.ikini! I 10) 
.. 2/3 (as sharers) 


.Vote Mere the niaferiml grandiriother counts as a uterine sistiu', so that the 
ease IS the same as if we had a uterine brother and a iiteriiu' sister; thesi' 
take I ,3 la'tw ceil them as sharers. 


(<l) 


Full hrothrru 
Full muter 

Father's futher { -full brother) 
Father's iiinther { —full sister) 
Mather's father { lit. sister) .. 
Mather's wiither [ lit. sister) .. 


i'Kl 

t 18 ^ 2 '3 as lesiduaries 

2;i8j 

' /« I 1 e. 1 

10* 1 /3 as shales 


Xale .—Kirst substitute brothers and sistero for grandparents so, that we have 2 full 
brothers. 2 full sisters, one uterine brother and one uterine sister. The uterine brother 
and sister lake 1 ;3 between them as share.rs. The residue 2,'3 is to be divided between 
full blot hers and 2 full sisters as residiiaries aeeording to the rule of the double share 
to the male. Kaeh brother then-lore talces 2,'11x2/3—4/18, and each sister 1 /'t>x2/3 = 
2/IS. The result would lie the same if instead of a full brother and a full .sister in the 
above case, there were a eoiisangnine brother and a consanguine sister. 


(e) I'lerine brother .. .. .. 1 9..'1 

< 'ten ne sister .. .. .. .. I ,'9.. > 1 ,'3 as sharers 

Mother's mother (—uterine sister) .. -- 1/9..J 
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Father's father brntim) .. - I (3. 

Father's inolJicr (—ton. h'ikU^O .. - 1 /li.. Vs /3 as rpsiduavics 

Con. sistcf .. .. .. .. iyii..j 

Note .—Substituto “ uterine sister ” for " inotlu-r's mother," so that ne have one 
uterine brother and two uterine sisters. Next as there is a ronsanrjiiiae sister, substitut. 
“consanguine brother" for “father's father” and “ < oiisangiiine sister” for “father's 
mother.” The uterine brother and the two utenne sisteis take eolleetively 1 ,3 as sharers. 
The resulue 2/3 is to be divided between one eoissaiiL'iiiiie brother and two consanguine 
sisters as residiiaries according to the rule of the >loiible share to tlic male. The brothoi 
therefore takes 2/4 -.2/3—1 /3, and eai-h sister takes 1 /42 /3 1, (i 


I I /2 as ie.sidiiiit>es. each taking 1 ,4 

l/» 

I/3 as shiviers, encli taking 1/!( 
0/12 (as residuary) 

.Vo/e.—Til the case [Mit abo\e, it is all the same whether you cemnt the paternal 
grandfather as a lull brother or as a consanguine brotliei ; in either case lie takes as 
a residuary’, 

(li) Full hrolher's soil, .(I'2 being his father's sliaie) 

Ftilher's futher {- full brother) .. .. 1/2 

A'o/c. —The abo\ e illustration is taken from Baillie, I’nit 11, p. 327.32S, 3t)2. 

DiMrihution mnong Heirs of the. Third Class. 

89. Order of succession among heirs of the third class.-— 

(1) If there are no heirs of the first or second class, tlie estate 
{minus the share of the husband or wife, if any) devolves 
upon the heirs of the third class in the order given below : -- 

(1) Paternal and maternal uncles and aunts of the de¬ 

ceased. 

(2) Their descendants h. 1. s. the nearer in degree ex¬ 

cluding the more remote. 

(3) Paternal and maternal uncles and aunts of the 

parents. 

(4) Their descendants h. I. s., the nearer in degree 

excluding the more remote. 

(5) Paternal and maternal uncles and aunts of the 

grandparents. 


(f) Hnshawl . 

Fathir'i father ( — full brothel) .. 

Fvll brother . 

( 1 !) . 

Ilfeniit. sister . 

ft ten tie brother 

Maternal ijraiidfalher~{ut. brolhcr) 
Paternal grandfather 
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(6) Their descendants h. 1. s., the nearer in degree 

excluding tlie more remote ; 

(7) R(!moter uncles and aunts and their descendants 

in like order. 

(:i) Of the above groups each in turn must ])e exhausted 
before any member of the next group can succeed. 

Exception. —If the only claimants be the son of a full 
paternal uncle and a coimiiguine paternal uncle, the former, 
though he belongs to group (2), excludes the latter who is 
nearer and belongs to group (1). 

Bivillio, P.irt rr, 2S-.-2S), 22!) ;n2. 

JUxcfitlioii to siih •<ei (2) -TIu' Slimlis luo the followers <it .\li. All was a eousiii of 
the Prophet. Ili‘ was also the .son-ui law of the Prophet, haviiiv; been inariicil to his 
favourite (laii^htei I'atiiiia The Shiahs inaintain tliat on the ileath of the Prophot 
the Calipliate (suet essoiship to the Prophet) ou«ht to ha\e jjone hrst to Ah, on the 
('round that ho was the iirnreM nuile heir of the Piophet Hut the Prophet had also left 
a eonaaiiguiiio paternal untie (naintsl Alibas), an<l All was but a emisin of the Prophet, 
heiii(( till! .son of a lull paternal iiiiele (.Abu Taleli) of the Pio2>hot. All theielore could 
not he the wt'uwd male heir, unless the son of a full p.ilernul iiiit le was entitled to 
succeed III prefcienee to a eons.iii}iuine iinele. 'I’o uphold, however, the claim of All 
and that of the lineal desiendants ot the Prophet through Kitinia, the Shiahs had to 
hold that the son of a full pateinal iiiiolo was ontilhsl to succeed in preference to 
a consanguine paternal uncle, .ind this aeeoiints for the exception to .sub-.ser. (2) above. 

,Vo sharerH i/t the third climt of hens .—'riie heirs of the third class are all residiiaries. 
Thcio IS no sharer ainoiig them ns will be seen on referiing to the 'I’able of Sharers given 
above. 

90. Uncles and aunts. —^To distribtitc the estate among 
uncles and aunts proceed as follows :— 

(1) First, assign \ of the estate to the paternal side, 

that is, to paternal uncles and aunts, even if 
there be only one such, and J to the maternal 
side, that is, to maternal uncles and aunts, even 
if there be only one such. 

(2) Next, divide the portion assigned to the paternal 

side (that is, | of the estate) among the paternal 
uncles and aunts exactly as if they were brothers 
and sisters of the deceased, that is to say :— 

(i) assign to uterine paternal uncles and aunts— 

(a) if there be two or more of them, to be 

equally divided among them; 

(b) if there be only one of them, ^ ; 
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(ii) divide the remainder among full paternal uncles 
and aunts according to the rule of the double 
share to the male, and, failing them, among 
consanguine paternal uncles and aunts accord¬ 
ing to the same rule. 

(3) Lastly, divide the portion assigned to the maternal 

side, among the maternal uncles and aunts as 
follows - 

(i) assign to uterine maternal uncles and aunts— 

(al if there be two or more of them, ,'j to be 
e(|ually divided among them ; 

(b) if thete be only one of them, J : 

(ii) divide the remainder equally among full maternal 

uncles and aunts, and, failing them, among 
consanguine maternal uncles and aunts. 

(4) If there be no uncle or aunt on the maternal side, 

the paternal side takes the whole. Similarly, 
if there be no uncle or aunt on the paternal 
sid(% the tnaternal side takes the whole. 

Haillie, Tart II, 28.1, 280, 329. 


Note .—In workiiif? out examples, piomnl m the ord«T jfivtMi hi this section. 


(tt) 


'Full put. uncle 

.I/I) A 2/3- 5/9 


2/3 s 

Conn. lull. 11)11 le. 
L't. pal. uncle 

'Full mat. uncle 

. .. —0 (excluded bv full pat. uncle) 

. I/6x2/3=l/9 

. 5/0..'1/3-5/18 


l/3s 

Cons. mat. uncle, 
Ut. null, uncle 

-0 (excluded b\/«//mat. uncle) 

. I/CXI/S 1/18 

(b) 

2/3 

Full pul. aunt 
Cons. par. uncle 

. 2/3 

. 0 (excluded by full pat. aunt) 


1/3 

Ut. mat. aunt 

. 1/3 

(c) 


Full pal. uncle 
Full pat. aunt 

. 2 /3 (takes a double share, lieing a male) 

. 1/3 

(d) 


Full mat. uncle 

Ut. mat. uncle 

. 5/0 

. 1 /O (being only one) 

(e) 

2/3 

Cons. pat. uncle 
Vt. pal. uncle 

. 6/6x2/.3=5/9 
. l/tix2/3=l/9 


1/3 

Ut. mat. aunt 

. .. 1/3 

(f) 


r Full pat. uncle 

x/Q ,2/3x4/9=8/27 


2/3| 

1 Full pat. aunt 
\ 4: Ut. pat. uncles 
1^2 Ut. pat. aunts 

_ , 2/3X2/3-4/9 ••,1/3x4/9=4/27 

; }• 1 /3 < 2 /3=2 /9 (each taking 1 ,'0 X 2 /9= 1 121) 
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I 1 /V. ,Mt. uncle .1 /2 y 1 /3= 1 /(i 

' /•’ I 1 III. mat. auHl .1 /2 < 1 /3= 1 /6 

H '27+4 /27+2;»+1;«+1;« i 

(H) Full iih-it. uncle .. 1/2 

Full niul. nunl .. 1/2 

Xolc .—AlftlLTiial iiiu'les and aunts tako l■)|ua]h' without distinction of sox. 

(h) in. intil. uncle • ■ I , „ . ^ , ... 

lit. ,ml. aunt .. ( • 

Full mill, unile .. I o 3, each taking 1 /3 
hill mill, nunl \ 

Mule The above result is in u<cordaiKe with rule (3) above, namely, that full 
maternal uncles and aunts take e<iually without distinction of sex. This jiropo-sition. 
however, is not free from douht. Then- is another po.ssible view, iiamelv, that full mater¬ 
nal uncles and aunts take equally oiilv if there are no uterine maternal iineles and aunts 
fas III ill. (j«)l, and that if there be anv such uncle or aunt (ns in the above illustration), 
they take accordini' to the iiile of the double share to the male According to this 
view the full inateinal uncle III the above illustiation is entitleil to 2/3 ^2 <3 4/II, and 
the full inateinalaunt to I /3 ' 2 .3 2 ■!! The same n-marks apply to eonsanjiiiine inater- 
mil iiiK les and aunts. Sec Haillie, Pait 11, pp. 28.5-28C, and Qnerry's Translation of the 
Shaiya-ul Mam, ss 214 -2ltl; Ameer All, Vol. II, pp. 144-U.'i. 

91. Descendants of uncles and aunts.—Tf ttiere am no 
uncle.s or aunts of any kind, children of dot'eased uncles and 
aunts take the portion of their respective parents accord¬ 
ing to the principle of repre.sentation described in ss. 80, 
81 and 82, the children of each full or consanguine paternal 
uncle or aunt dividing their parent's share among them ac¬ 
cording to the rule of the double share to the male, and the 
children of each of the remaining uncles and aunts, that is, 
of uteriiu' paternal uncles and aunts and of maternal uncles 
and aunts whether full consanguine, or uterine, dividing their 
parent's share ecjually among them. 

Tf there are no children of uncles and aunts, the grand¬ 
children of uncles and aunts take the portion of their respective 
parents according to the .same principle. 

naillu-. Part 11, 2S7. 

.V«tr---ln wiirkmi' <mt cxaiiiplos, first a-a-ortaiii the hyimthetical sluires uf unvlea 
anil aunts. 

(a) 'i'lii- siirviv mj! ri-Iatnms aro— 

a Mill iiiul .-I ii<iii(;]itt-rof a uterine paternal uiiele, and 

a dau){liter «if a full jwteriial aunt, as shown in the fnllowim' diagram :— 


I't. pat. iini-lc (1 ,(i) Fill! pat. aunt (.5 /(i) 

son (I /12) daughter (1 /12) 


daughter (5 /6) 
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Tlic utiM-ine uHole takes 1/(■>. Tlio aunt of the full l•l(lo<l takes the residue 5/0 The 
uterine unele's share 1 /O js to he divideii «/««//(/ between his son and daughter. 'I'he 
aunt’s share 5 /(i goes to her liaughter. 

(1)) P<iti>ninl inirh's son . . 2 '3 (the poitioii ot the luitminl side) 

Motfininl finnt'K son .. . 1 .3 (the poition oi the mu/ri mo/ side) 

(e) The surviving relations aie (If) - 

a great-granddaughter of a full patem.il uiiele. I)\, 

a great-giaiulson and a gieat-giaiuldaimhtei of another siii h uncle. iS'l and 
l)2-. 

a gieat granddaughter of a tull pateiiiril aunt. iKi 
ITill pat uncle (2/5) Fulh>at. uncle (2 .'.) Full pit aunt (I'5) 


.S' I) s 

I _1_ I 

(2;.-)) .S’l (4/1.5) Ir2(2,i») IK\ 

The two uneh's take each twice as luueh as the aunt, so that each uncle takes 2/5 
aiul the aunt takes 1,5 'I’lic lirst uncle's share 2 5 goes to his desecndaiits I)\. 

The second uncle’s share 2,5 is to be divided lietween his two dcsceiidaiits .SI and 
f}2 according to the rule ot the double share to the iii.ile, so that .S'l takes 2 ''3 ■ 2/5- 
4/15. and J)2 takes 1,3- 2,5--2/1.5. 

The aunt's shan- 1,5 passes to her des<-endaiit />3. 

Aecording to Hanati law. the shaies will Ik* stated in ill. (b) to .s. 05 above. 

92. Other heJrs of the third class. -If there are no de- 
«ccn(laiit.s of uiicle.s or aunts, the estate will devolve upon 
the other heirs of the third class in the order of succe.ssion 
given in sec. S9, the tlistrihution among higher uncles and 
aunts being governed by the principles stated in see. 90, and 
that among their descendants being governed by the prineiples 
stated in sec. 91. 

Haillic, Pait II, 287, 331-332. 

77/C “ Return ” aiul the “ Inerease..'’ 

93. Doctrine of Return.'^- If there is a residue left 
after satisfying the claims of Sharers, but then' are no Itesi- 
duaries in the class to which the Sharers beloufj, the residue 
reverts, subject to three exceptions noted in ss. 94, 95 and 96, 
to the sharers in the proportion of their respective shares. 

Bailhc, Part 11, 262. 

Note. -In working out examples, follow the riile.s given in the notes appended to 
ill. (f) and ill. (1) to sec. 53. 

(u) Aga SheralH v. Bax KuUum (190») :ig ISom. 54U. — — 
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(a) Mother .1/6 increased to 1 /4 

Daughter .1/2 -3/6 3/4 

Brother .. .. .. .. 0 (excluded, as being an heir of the second 

class). 

Note .—By Hanaii law, the brother Mould have taken the residue 1 /3. 

(b) Mother .. .. .. .. 1/6 increased to 1/5 

Father .1/6 „ 1/5 

Daughter .1/2 ^3/6 „ 3/5 

Note. —By llanuii law, the father uould ha\c taken the residue 1 /6 as a residuary. 

(c) IJt. sister .. .. .. 1 /6 increased to 1 /4 

Con.sistei .. -1/2 3/6 „ 3/4 

Note. —Haillic, J*art 11, 335-336. If there was a full sister instead of a consanguine 
sister, the ut'Tme sister would have Ix'cii excluded from partieiimting in the Return- 
Sec s. 96 below. 

94. Husband and wife and Return”.—Neither the hus¬ 
band TUir wife is entitled to the Return if there is any other 
heir. Jf the dticeased left a husband, but no other heir, the 
surplus will pass to the husband by Return. If the deceased 
left a wife, but no other heir, the wife will take her share 1 /4, 
and the surplus will escheat to the Crown ; in other words, 
the surplus never reverts to a wife. 

Baillie, J’nrt 11, p 262, Sci* s. 79 and the notes theieto. 


(a) U'l/c .1/8 6/40 

Falhei .. .. .. .. 1/6 increased to 1/6(7,8) -7/40 

Mother .1/6 „ 7/40 

Daughter .1/2-3/6 „ 3/5 v (7/8) -21/40 

Note. Ilj Hanaii law, the residue 1,21 would go to the father as a icsiduary. 

(b) Husband .. .. ..1/4 —4/16 

Father .. .. .. .. I/6 mereased to l/4x(3/4) 5-3/16 

Daughte, .1/2 3'6 „ 3/4 (3/4) =9/16 


Note —B_\ Hanaii law, tlie lesidue 1 /12 would go to the father as a residuary. 

95. Mother when excluded from "Return”.—If the 
deceased left a mother, a father, and one daughter, and also— 

(a) two or more full or consanguine brothers, or 

(b) one such brother and two such sisters, or 

(c) four such sisters, 

the brothers and sisters, though themselves excluded from 
inheritance as being heirs of the second class, prevent the 
mother from participating in the Return^ and the surplus 
reverts to the father and the daughter in the proportion of 
their respective shares. This is the only case in which the 
mother is excluded from the Return. 
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Baillio, Part 11, 272. ;U7-318, 38«. 

Mother . 1/0 - 4/24 

Father .. .. .. . 1 0 increased lo l/4x(5/0)- 5/24 

Daughter .. 1/2 S/O .. 3/4 v (5/0) -15/24 

2/«// hrothem .. . .. O (fxrliiilwl). 

96. Uterine brothers and sisters when excluded from the 
"Return”. If there are uterine brothers or sisters, and also 
full sisters, the uterine brothers and sisters are not entitled 
to participate in the Return, and th(‘ residue goes (Mitirely 
to the full sisters. This rule does not apply to consanguine 
sisters. Consanguine sisters and uterine brothers and sisters 
divide the Return in proportion to their shares. 

Bailhe, Pail 1' 335-33li. 


(t) 

Vterinr brother 


= 1/0 


Full sister ,. 

.. 1/2 (as sharer)-)- 1 /3 (by Return) 

5/0 

(»•) 

IJtenni brother 
(Henne sister 

] 1 /3, ea<-h taking 1 /O 



Full sister .. 

. 1 /2 (as sharer)-)-1 /O (by Hetiiin) 

-2/3 

{<i) 

Wife 

1/4--3/12 



Uterine sister 

..1/6 2/12 



Fall sister .. 

. 1 /2(assharer)-)-1 /T2(by Return) 

7/12 


Note --Th(‘ wife is not entitksl to the Ketiirn ” (s. 04). The iiteniie Histor is 
exeluileil from the “ Huturii ” by the full sister, and the latter takes the w hole “ lletnrn.” 

t'oimimjHiiie nnfer .—Tlteie is a confliet of opinion as to whether a (onsangiiine 
sister IS entitled to the whole “ Ketiirn ” in the absenee ol a tnll sistei The author of 
the Sharava-iil-lsluiii is of opinion that she is not The author ot the Kiifi is of opinion 
that she is. See s. 03, ill. (e,) 

97. Doctrine of Increase. -The Sunni doctrine of 
‘‘ Increase ” is not recognised in the iShiah law. According 
to the Shiah law, if the sum total of the shares exceeds unity, 
the fraction in excess of the unity is deducted invariably from 
the share of - 

(a) the daughter or daughters ; or 

(b) full or consanguine sister or sisters. 

Baillie, Part II, 2ti3, 300. 

(a) Husband .1/4 3/12 -3/12 

Daughter .. .. 1/2-ti/12reducod to (0/12—1/12)---5/12 

Father .1/6-2/12 =2/12 

Mother .1/6-2/12 -2/12 

13/12 1 

Note. —Here the excess over unity is 1 /12, and this is to be ilediicted from the 
daughter’s share. 

4 



98 


MAHOMEDAN LAW. 


(b) Hufihntnl 
2 rlnuijhlcra 
Fnlher 
Mother 


.. l/4=.‘J/12 

.. 2/3 8/12 reduced to («/12 -3/12) 

.. 1 / 0 = 2/12 
.. 1 / 0 = 2/12 


--3/12 

=5/12 (each 5/24) 
= 2/12 
=2/12 


15/12 


(c) Jliiabaml .. l/2=:3/G -3/0 = l/2 

2 /»iW («/ ) 

aisleia.. .. 2/3 ~4/0 reduced to (4/0—1/0) =3/0 -1/2 (eiieli 1/4) 


7/0 

(d) Ifuahund .. .. 1/2 

Uterine dialer or brother 1 /O 

Full (or cona.) aiaier .. 1/2 reduced to (1 /2—1 /O)--1 /3. 


I lpiiaon of th r rule. The reason ot the rule laid douii in this section is staled to be 
that siiicc'a full si.s\'e'r,'u hen co-existing w itli iiterines, gets the lull beiielit of the “ Ueturn 
(s. 03), it IS but fan that \v hen the sum total of the shares exceeds unity, she should bear 
the dctieit. Hut what then of the cnnaanniitne sister V According to the Sharaya-iil 
rshiiii, a ronaituifuine sister is not entitled to the whole “ Itctiiiii ” when she co-exists 
‘ with utennes. \Vh_\ then should ahe bear the delieit ? 


M isfrlhmeous. 

98« Eldest son« -The eldest son, it' of sound mind, is 
exclusively entitled to the wearing apparel of the father, 
and to his Koran, sword and ring, provided the deceased has 
left property besides the said articles. 

Haillie, Part II. 279. 

99* Childless widow.—childless widow is not entitled 
to a share in her husband’s landSj but only to a share in his 
moveable property and in the value of buildings or other 
structures forming part of his estate. 

Haillie, Part II, 295 ; Mir Ah v. tSajuila /Ift/nm (t>); U iiiurdarnz AH Khon v. W day at 
Alt Khan (w ); Muzaffar Ah v. Parbati (*). 

The expression “ lands ” in this section is not confined to agricultural land only; 
it includes also lands forming the site of buildinga : Aga Makonwd Jajfer v. Koolaom 
Berber (y). 

100 . Illegitimate child.—An illegitimate child does not 
inherit at all, not even from his mother or her relations nor do 
they inherit from him. 

Haillie, Part 1 f, 305 ; Sahebzadee Begum v. Himniut BaAadoor (a). 



CHAPTER IX. 


Wills, 

|Tho leading authority on llir siilijccl «>f mils is tin* lleiliiija ((liiiih*), which was 
translated from the ori^in.il Arabic into I'ersian b\ four Monlvocs or Mahonicdnn lawyers, 
and from Persian into Kn<;lish b'^ ('h.iilcs iiainilloii, bj order of Warren Hastings, when 
Governor-deneral of India. The Ilcdai/a was loniiioseil by Sheik Ibirhan-ud-IJeen All 
who flourished m (he taelltb eenliiiy. Theaiiilior of (he llrdriya belonged to the Hntiali 
School, anil it is the dot limes of (l.at si hool th.il he has pniieiimllv leeoided in that 
work. T/ic Fiihuin AIiihkjii •. anoiliei \\o, I o| gieal authoritj, was eoni])iled in (he seven¬ 
teenth eentiiix bv < oininanil of the > iii|>( r-u Auniiv /< be Abinmeer It is ‘ a eolleetion of 
the most authori..i(i\e/M/HW oi ei^iosilions of law ou all points that hail been decided 
up to till' time ol its preimiation." 'I he law then- e\[Mjuiideil is again the l.iw of the 
ilanali sect, as the Mahoimsian sovereigns ot India all belonged to that sect. The first 
part of Haillii s iJigesI of M.ih'unedan J.aw is founded ehielly on that work. Loth the 
Iffdai/a and Fnlaint Altiwiiii deal with alinost all topics of .Mahoinedan law, e.\eept that 
the Law of Inherit.nice is not de.ilt with in the llidnifii. The /lalai/d is referred to in 
this ami subseipieut eh ipters b.\ tlie abbrevi.ition lied . and the relerenees are given to 
the pages ot .Mr t.'r.idy .s Kdition ol • llaniiltoii s Hedaja. ' The le.idmg work on Shiah 
l.lw IS Shiniyn-id-fi,liiiiu for whieh see the |iieliiuinar\ note to s. 74 above ] 

lOI* Persons capable of making wills* ■ Subject to the limi¬ 
tations hereinaft(‘r set forth, every Mahomedan of sound mind 
and not a minor may dispose of his property liy will. 

Ued., tlT.'l; Uaillie, (>27. The age of niajoiit x as legaids matteis other tb.in marriage 
dower, divorce and adoption, is now regulated bv the Indian .Majiiiity Act IX of 1875. 
See. .3 of the .\et declares th.vt a person sliall be dt'enied to have attained majority when 
he shall have eoinjileted the age of eighteen years. In the ease, however, of a minor 
of whose person or projierty a guardian has been appointed, or ot whose piojicrty tbo 
siiperintendenee li.ts been assinned by a Court of Wards, the At t [irovides that the ago 
of majority shall be deemed to have been attained on the minor eoriipletiiig the age of 
twenty-one years. 

Minority under the Mahomedan law terminate.s on completion of the fifteenth year ; 
therefore, befuie the passing of Act TX of 1875, a Mahomedan who had attained the age 
of fifteen years was eomyietent to make a valid disposition of his prinierty (Ameer Ah, 
Vol. 1., 10). But this rule of Mahomedan law, so lur as regards matters other than mar¬ 
riage, dower and divorce (adojition not being n'cngniseil by that law), must be taken 
to be superseded by the provisions of the Majority Act, for the Act extends to the whole of 
British India (s.l), and aiiiilics to every person dornieilcd in British India (s..3). Hence 
minorityi n the case of Mahoincdans, for x>urposes of wills, gifts, wakfs, etc., terminates 
not on the completion of the fifteenth year, but on (ompletion of the eighteenth year (a), 

Shiah law : suicide .—A will made by a person after he has taken poison, or done 
any other act towards the commission of suicide, is not valid under the Shiah law: Baillic, 


(a) Compare Bai Gulab v. Thalcorrlal (1912) 30 Bom. 622, IT I C. 80. 
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Part II, 232. In Mazhrir Huaen v. Rodba Bibi (6), the cleceaNed first made his will, and 
then took poison, and it uas held that the will was valid, thnnj;h he had contemplated 
suicide at the time of making the will. 

102. Form of will immaterial.- A will {wasiat) may be 
made either verbally or in writing, 

“ Ky the .MnhoiiK^dan law no writing is required to make a will valid, and no parti- 
< ular form, r-ven of verbal ileelaration, is necessary as long as the intention of the testator 
is sufficiently ascertained ” (r). In a recent case before the Privy f'oiincil a letter 
written by a testator shortly Ix-fore his death and containing directions as to the 
disposition of his property, was held to constitute a valid will {</). The mere fact that a 
document is called tamlil-iiinna (assignment) will not prevent it from oiierating as a will, 
if it possesses the substantial charactenslMs of a will (c) But where a Mahomedan 
executed a document which stated infer nlia “ I have no .son, and f have adopted my 
nephew to siici ceil to my proja-ity aiul title.” it was held by the Privy Council that the 
document did not operate as a will, as there was a complete absence of intention fo give 
in words Their Jaiidshijis .said • “llesa^s he has no son, and he adopts somebody 
who may snci ced. His son may sucicisl, nay oMc/ /«-««« may succeed, if it is in the 
nature of a Imtnnirnldnf gift." The document, it was held, was not in the nature of a 
tMfanieiiliift/ gift; nor did it ufieratc as a gift tula rivos, tor thei'c was no delivery of 
possession to the nephew in the lifetime of the de<-eased. The effect of the docu. 
inent wa.s merely to declare the nephew in i/eneral teriiis to h.ivi* the light to the entire 
property helonging to the deceased after his ileath, and siieh a declaration has no effect 
in Mahomedan law (/) 'I’lu' mere fact that the donor reserves the usufruct for himself 
does not rendei the trniisnction a will (g). 

A Mahomedan will, though in wiiting, does not requite to he signed (A); nor, even 
if signed, does it require attestation (i). The reason is that a .Mahomedan will docs 
not require to he in wilting at all. 

103. Bequests to heirs.—A bequest to an heir is not valid 
unless the other heirs eonsent to the bequest after the death 
of the testator (j). Any single heir may consent so as to 
bind his own .share (Ar). 

Explaiuition .—In tletermining whether a person is or is 
not an heir regard is to be liad, not to the time of the execution 
of the will, but to the time of the testator’s death. 

Illustrations. 

[(a) .Mahuiiicdan dic.s leaving him .surviving a son, a father, and a paternal 
grandfather. Here the grandfather is not an “ heir,” and a bequest to him will be 
valid without the mssent of the .son and the father. 


Unifh (IS7<I) I'j 
Hih, (JS»H) 21 All. 


A U5, 1+1-143, 1(1 Cal. 792. H0()-tl02 
(/) Jesimnt Stnyjft v. Jett Sivgjee (1844) 3 M. 1. 

A 24.'>, U.'iS; Macnauhten, p. 124, canc .’■4. 
(0) Mnhamniiut v. JtakAr Johan (1922) 49 I. A. 
Ml.'i, 44 Ml 301, 881.0. 284,(’22) A VO 281. 


; (A) Autla Brbi .Uaiiddin (1906) 28 All. 7ir>. 
j (t) In re Aba Hatar (1905) 7 Horn I. R. 558 [Cutclil 
' .Meinon will); Sarabin v. Mahomsd (1919) 

43 Rom. 841, 49 I C. 637 [Olltclli Memon 
will!. 

(j) Shek Muhammad \. Shek Imamudin (1865) 

2 B. It. C. 50. Ahmad v. flax Bibi (1916) 

41 Bom. 377, 39 I. C. 83,1 Bbagdari pio- 

I (i) Fatima (1923) I Rang. 60, 63, 

. 71 I 0. 753, (-22) A. P. 0. 391 [P.C.] f 
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(b) .-I, by his will, bequeaths certain property to his father’s father. Besides the 
father's father, the testator has a son and a father liviiig at the time of the will. The 
father dies in the lifetime of A. The bequest to the grandfather cannot take effect, un¬ 
less the son assents to it, for the father being dead, the grandfather is an “ heir ” at the 
time of .t’s death. 

(c) -‘1, by his will, betpicaths certain pro|KTty to hiM brother. The only relatives 
of the te.stator living at the time of the will are a daughter and the brother. After the 
date of the will, a son is born to .4. The son, the daughter and the brother all survive 
the testator. The iM-qiicst to the brother is valid, for though the brother was an expect¬ 
ant heir 0/ Me r/a/e of thr iritl, he i.s not an “ heir ” iit the death of the testator, for ho is 
excluded from inheritance by the son. It the daughter and the brother had been the 
sole surviving relatives, the brother would ha\e lieen entitled to succeed as a “residu¬ 
ary ” and the bequest to him could not then have taken effect, unless the daughter 
assented to it : fiailfie, »i25 ; Iltd , (i72 

(d) A bei|iieni ..s certain protM I'v to-iiie of hi.s sons as his e.xeciitor upon trust to 
expend siu h portion thereof as he niaj think projier “ for the testator’s welfare hereafter 
by chanty and pilgriinngc,'' and to rct.iiii the surplus for his solo and absolute use. The 
other sons do not loiiscnt to the legacy The bequest is void, foiait is “ in reality an 
attempt to give, under coloui of a religious beq nest,’’ a legacy to one of the heirs ; Khajoo- 
roonutMt V Rou'shnii Jehiiu (18701 2 Cal. I8l, 1. A. 291. If the bequest had been ex¬ 
clusively for religious pin (loses, and it those purposes had been siiliieiently defined, it 
would have been valid to the extent of the la'queathable thinl. 

(e) A .Mahoinedan leaves him surviving a .son and a daughter. To the son he 
bequeaths threo-loiirtlis of his property, and to the daughter one-fourth. The daughter 
may not consent to the disposition, ami she is entitled to claim a third of the property as 
her share of tin* inhentaiK e ; «ee Fatuiin Hihee v. A riff /smnt/jee (I HHl) 0 C.L.K. 66.] 

Hed , 621 ; Haillie, 625. as to Kxplanatioii. Under the Mabomedan law a bequest 
to an heir is not valid without the consent of the other heirs (i). 'I'ho policy of that law 
IS to prevent a testator from interfering by will with thetoiirse of devolution of property 
according to law among his heirs, although he may give a specified portion, as much 
as a third, to a sftangcr (m) The reason is that a bequest in favour of an heir would 
bo an injury to other heirs inasmuch as it would reilueo their legitimate share, and “ would 
consequently induce a breach of the ties of kindred” (Heil., 671). But this cannot 
happen if the other hens, “ having arrived at the ago of majority,” consent to the bequest. 
The consent necessary to give effect to the be((uest must be given after the death of the 
testator, for no heir is entitled to any interest in the property of the deceased tn his life- 
time, it does nut matter that the heir consenting to a be<(ucst to a eo-heir is an insolvent 
at the time when the consent is given (»). 

Where a bequest is made to av heir subject to a condition which is void as being re¬ 
pugnant to the Mahomedan law, e.g., that the legatee shall not alienate the property 
bequeathed, and the other heirs consent to the bequest, the legatee will take the property 
absolutely as he would have done if he were a stranger (o). Similarly where a bequest 
is made to an heir subject to the condition that in the event of his death the property shall 
'go to X, and the other heirs assent to the legacy, the condition attached to the legacy 
being void, he will take the property absolutely (p). See s. 138 below. 

(l) Bafatan v. tulmti Khanum (1903) 30 Cal. 683. 39 1. C. 296. 

(m) KhajooTomium v. Hmnshan Jrhan (1876) 2 (o) .IM«1 Knnm v Abdvl <iayum (1906) 28 All. 

Cal 184,196,3 1 A 291,:I07. 324. 

.(»g AzU-un-Xinm v. Chiene (1920) 42 All. .-.93, (p) Sane Ah v. .Siighra tttlii (1920) 1 Uli 302. 
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Hequesli to heirs and strangers. —See notes to s. 104 under the same head. 

Bequest of remiMer.—A bcqfteaths the rents of a liouse to one of his sons for life, 
*nd after his death to a charitable society for the berieht of the poor. The other sons 
ilo not consent to the legacy. The bequest to the son being void for want of assent of 
the other sons, the siibse<iuent lK*quest also does not take effect (5'). 

Shiah law. —Undei the Shiah law, the consent of the other heirs is not necessary to 
validate a bequest to an heir, provided the bequest does not exceed the legal third (Baillie, 
Part II, 244). Where, however, the bequest to an heir excceils one-third of the estate, 
it IS not valid to any extent unless the other heirs consent to th<> bequest (Baillie, IT, 

'J'hiis if a iShiali .Mahotnedan dies leaving a widow and a daughter, and he 
beqiicatlis to his widow by his will an interest for her life in the wliole of his estate, and 
the remainder to his daughter, but the coii.sent of the il.iiighter to the bequest to the 
widow IS not given, the bcqiie.st to the widow is void, though it is a beipicst of merely a 
life-estate The leason is that had the deieased died intestate, the widow would have 
taken i, and the >laughter would have taken her .share J immediately and ahsohilely. The 
property must therefore bo divideil as on iiitestaty between the widow who will take J 
and the daughter who will take ; (r). In .111 .Allahabad e.iso it was said that the 
consent iinisf be obtained after the testator's death (a), bid tin.- statement of the law is not 
eorreit I'nder the iShiah law consent given in the liletiine of the testator is siiffleient 
to valuhde the be(|uesl. 

I04« Limit of testamentary power.—A Mahonuidan can¬ 
not by will dispose of more tlian a third of the surplus of 
his estate after payment of funertil expenses and debts. 
Bequests in excess of the legal third cannot take effect, 
unless the heirs consent thereto after the death of the 
testator (/). 

Binllie, (i2r). “ Wills aic deeluied to be lawlul 111 the Koiaii and the traditions ; 

and all our doctors, moreover, have concurreil in this opinion ' (Hed., ti71) But the 
limit of oiie-third is not laid down in the Koran. This limit derives sanction from a 
tradition delivered by Abee Vekass. It is said that the Prophet paid a visit to .Alice 
Vekass while the latter was ill and his life was despaired of. Abee Vekass had no heirs 
except a duughtei, and he asked the Prophet whctlier lie could dispose of the whole 
of his property by will to which the Prophet replied .saying that ho could not disjiose 
of the whole, nor even two-thirds, nor oiie-balf, but only one-third (Heil., 671). But 
though the limit of onc-thiid is not }ireseribed by the Koran, there are indications in 
the Koran that a Mahoinedaii may not so dispose of his property by will as to leave 
his heirs destitute. See Sale's Koran, pp. 60-61, 95-96, and Preliminary Discourse, 
p. 98. 

1 It will be seen from this and the preceding section that the poweis of a Mahomedan 
fto dispose of his property by will are limited in two ways, first, as regards the persons to 
whom bequests can be made, and, seeondly, as regards the extent to which ho can 
bequeath his propiirty. The only ease in which testamentary dispositions are binding 
upon the heirs is where the bequest does not exceed the legal third and it is made to a per¬ 
son who is not an heir. But a bequest in excess of the legal third may be vahdated by the 
fa) falima Kxbee v. AnJIf UmaUjee (18»1) 9 C t. R . 1 (*) Fahmida v. JafH (1909) 30 All. 153. 

(f) -4mrS R^t^v..tfiMtajb\^1024)‘40^1! 28,rS4)A.^ Cherarlum v. Valia (1865) 2 M. H. C. 350. , 
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foiisi'nt of tho heirs ; similarly, a bequest to an heir may be rendered valid by the consent 
of the tithor heirs. The reason is that the limits of tostamentary power exist solely for 
the benefit of the heirs, and the heirs may, if they like, forego the bcnclit by giving their 
consent. l\ir the same reason, if the testator has no heirs, he may bequeath the whole 
of his property to a stranger (see Baillie, 625). 

As to the consent of heirs to a legacy exceeiling the legal third, it is to be remembered 
that the consi'iit onee given cannot la* rescinded (lied., 671). Tho consent need not be* 
express : it may lie signified by eoiidiiet .showing ii tixisl and unequivocal intmition. 
bequeaths tho wholi' of Ins property, whiih consists of three hon.ses, to a str.inger. The 
will IS attested by his two sons who aie his only In us. After .I's death tho legatee enters 
into posse.ss<(iii and recovers the rents ,viih the knoHledge of the .ons and without any^ 
objection from them. Tliese lacts an nifticv'rt to eoiislitiite consent on the part of tho 
sons, and tho bequest will fake etTe, t as ag.iinst tho s-ms and jiersons elaimiiig through 
them (h). 


lieiiHPxts to hi II 1 miff slrnniipri^ —It bequests are made to heiis and also to strangers, 
the bequests to flic heirs an> invalid unh-ss assented to by the other heirs, but the 
beqnissts to stangers aix' valid to the exU'iit of one-thinl of the property. -1 bequeaths 
1 /II of his property to S, a si r.iiiger. and 2 /.‘J to If, one of his heirs 'I’he other heirs do not 
n.sseiit to tho hoquest to II. The result is that .S' avill take 1 /.‘J under the will, and tho re¬ 
maining 2/.I will he divided among all the heirs of .-I (») Similarly if A bequeaths 
the whole of his property to his wife and jv stranger, and the bequest to the wife is not 
assented to by tho other heirs of .1, the stranger will take I /.‘J under the will (that being 
the maximum disposable under the will), and the nuiiaiiiing 2/2 will he divided among 
the heirs of A {w). 

Ihriueiila for pioim piirpoHes. -Such bequests, like bequests to individuals, can only bo 
made to the extent of the boqiic.ithablo third. 

Comiiiisnioii foerri iilor —A eominission to an executor by w.iy of remuneration is “ a 
gratuitous beqnpit, and. . . certainly not in any sense a debt." It is therefore subject 

to the rules eontaineil in this ami the preceding section (*). 

Cutrhi .Memniis. C'utehi .Memon may dispose of the whole of Ins property by 
will; this IS so 1)\ eiistoiil (y). 

Ahiah law -Under the Shiah law, the i-onsent necessary to validate a bequest exceed¬ 
ing tho legal third mny be given in the lifeliinp of the testator : Baillie, Part If, 233. 


I05« Abatement of legacies. — ^If the bequests exceed the 
legal third, and the heirs refuse their consent, the beque.sts 
abate in equal proportions. 

Hed., 766; Baillie, 636-637. 


Shiah law .—Tho Shiah law does not recognize tho principle of rateable distribution. 
Under that law if a testator bequeaths 1 /3 of his estate to , 1 /4 to B, and 1 /6 to C, and 
the heirs refuse to confirm the bequests. A, tho legatee first named, takes 1 /3, and B 


. Qulam 


(w) Dauiatram v Abdul Kayum (1902) 20 ] 

497 See also Sharifa Bibi v. Gu 
Mahomed (1892) 16 Mad. 43. 

(J) Muhammad v. Aulxa BUn (1920) 42 All. 497, 
61 I. C. 947. 

(w) (1920) 42 All. 497, at p. 502, 01 I. C. 947, 


(z) Aga Mahomed Jaffer v. Kooleam Behbee (1897) 
25 Cal. 9,18; Salayju v. FaUnM (1928> 
1 Bang. 60. 71 I.C. 753, ('22) 4 J».C. 391 [P.C.l 
(y) Advocate-General v. Jimbabai (1917) 41 Bom. 
181, 31 I. C. 106. 
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and C take nothing : Baillie, Part IT, 236. But if, instead of 1 /3, 1 /12 was given to A , 
then A would take 1 /12, and B would take 1 /4, but C, who is last in order would not 
be entitled to anything, as 1 /12+1M exhausts the legal third. 

1064 Bequests to unborn persons 4 - A bequest to a person 
not yet in existence at the testator’s death is void ; but a 
bequest may be made to a child in the womb, provided it is 
born within six months from the date of the will. 

The legatee, according to Mahomedan law, must be a jiersoii i-ompele.nt to receive 
the legacy (Baillie, K24); he must therefore bo a person in existence at the death of the 
testator (z). \s to bequests to a child in the womb, see Hed , 1174. 

1074 When a legacy Iapses 4 —^If the legatee does not 
survive th(' testator, the legacy cannot take effect, but it will 
lapse and form part of the estate of the testator. 

AniwT All, 3rd ed., Vol. J, p. 607. Compare the Indian Siu'ccssioii Act. 39 of 1925, 
s, 106, which however, docs not apply to Mahomedans. 

Shtah law. —Under the Shiah law, the legacy would, in such a case, pass to the heirs 
of the legatee, unless it is revoked by the testator; but if the legatee should die without 
leaving any heir, the legacy would pass to the heirs of the testator (Baillie, Pari 11,247). 

IO84 Subject of legacy 4 —It is not net^cssary for the 
validity of a bequest that the thing bequeathed should be in 
existence at the time of making the will; it is sufficient if 
it exists at the time of the testator’s death. 

Baillie, 624. 'J'he reason is that a will takes effect from the moment of the testator's 
death, and not earlier. The subject of Agift, however, must be in existence nl the hint 
of the gift. see s.l36. 

IO8A4 Alternative bequest 4 —A bequest m futuro or a con¬ 
tingent bequest is void (ss. 13G-137), but not an alternative 
bequest. 

A Uutehi Memon, who has no son at the date of his will, bequeaths the residue of his 
property in effect as follows : “ Should I have a son, and if such son be alive at my death, 
my executors shall hand over the residue of my property to him : but if such son dies 
in my lifetime leaving a son, and the latter is alive at my death, then my executors shall 
hand over the residue to him. But if there be no son or grandson alive at my death 
my executors shall apply the residue to chanty.” The testator dies without having 
ever had a son. The residue will go to charity as directed by the will. The gift is not 
conditioned in fvturo, but it is an absolute gift in the alternative: Adrocate-Qeneral 
x.Jiwbabai (1917) 41 Bom. 181. 284-286. 

1094 Revocation of beqttestS4—A bequest may be revoked 
either expressly or by implication. 

(r) .ibdul CmUtr v. Ttinirr (1B94) 0 Bom. l.'iB 
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Hcd., C74; Biillio, (528. Itevoeatiuii is expL%ss. wlien tho testator revokes the 
"bequest in express terms, either oral or written. It is implied, when he does an act from 
which revocation may bo inferred. 

It is doubtful whether, if a testator deny that he ever made a bequest, the denial 
operates as a revoention ; but the better opinion seems to be that it does not: Hed., 
(175 ; Baillie, (530. 

no* Implied revocation. -A bequest may be revoked by an 
act which occasions an tiddition to the subject of the bequest, 
or an extinction of the ])roprietciry right of the testator. 

Illustration-^. 

[(a) V l)e(|.ie^( ol .1 |ni ce of lanu is re.oked, if the testator subsequently builds 
a house upon it, 

(b) .\ beqiii-.t ot ipiei. ol eoppei i, invoked, if ilie testator .siibseiiuently converts 
It into a vessel 

(c) V be(nie-,i ol .i Iioiim* i^ icvolod. if the U'stator sells it. or makes a nift of it 
to another.] 

I fed., ()7-l, ()7."i; Iliillie. (.2S-'>2!t 'I'he illiisl i.itioiis are taken from the Medaya 

in. Revocation by subsequent will.-A bequest to one 
person is revoked liy Ji bequest in a mhsvquent will of the same 
property to tinother. But a subsetpient bequest, though it 
be of the same prop<u-ty, to another person in the name will, 
does not openitt^ its it revocation of the jirevious bequest, and 
the ])ro])erty will lie divided betwetm the two legatt^es in equal 
shares. 

Hci .(.7-i, ii.iiiiic, (i:*.(i 

niA. Probate of Mahomedan v/ill. -(/) A Mahomedan will 
may, after due proof, be admittetl in evidence, though no 
probate has lieen obtained (.'/). 

{2) Kxeept its regards debts due to the ((state (s. .‘i8), 
the executor of a Alahoniedan will may estiiblish his right 
to any part of the (estate of the testator without taking out 
probate of the will (/>). 

Not so in ■ asc-, ffiivoriicd by the liidi.iii Siii i cssimi \i(, 18(5.7, ot \i hii h sec s. 187 [now 
tho SucLCssioii Act of 1!>2.7, s 2i:5|, .ind tliosi qovciiicd liy the Hindu Wills .\( (. 1870, of 
which secs. 2, [now thoSucicssioii Act of ll»2.1.s .771 .Neither a ("iitclicc Mcinoii (c) nor 
A Khoj.i (d) IS ooverned by the lliiiilii Wilis .\ct 


(a) Stuck .\Jiiimi \ (IsSI) « lioiii I (*) n |{iiiii I’ll mi/irii , 17 lioiii Ilil, 7() t.C 

Jll. iVi, Siikiiiii tlibre V Miihmiird Ehhnk 1 2flS, (’.lai A 11. S'.U. miura Hill si'C a? I'nl 

illllo) 17 Ciil. sia, H I (• Mnlul .sill, «ll, S I (' li.-,r, -/(/im 

Knnin > Kitfmah (1920) 22 Horn L U (O //>uiin tliu iii.tliT ut tin will of (ISliU) 
7US, .<8 1 C. 270, Miihiimfil Vnsuf v * « lloiii 4.">2 

Hiirtiiii-nnilits (192.1) 17 Horn 211. 7(1 ff I (>0 0920) 22 Horn T. K 708, .78 I C. 270, nuflit. 
208, ("22) A. B 392. | 
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Asto oeattng of estate i n an executor, see s. 30 and notes th€‘rc*to. 

112. Executor need no t be a Moslem. —It is not necessary 
that the executor of the will of a Mahomedan should be a 
Mahomedan. 

A Mahomedan may appoint a Chiistian, a ITindu, or any non-Mot>lcm as hia executor : 
Mttohummud Ameenoodrn v. Moohuminud Kuheermulen (e) ; Ilf.nry Imiach v. Zuhoar- 
oonnisa (/). 

113. Powers of executors. —The powers and tluties of 
executors of a Mahomedan will arc determined by the pro¬ 
visions of the Probate and Administration Act, 1881, in cases to 
which that Act applies, now the Indian Succession Act 39 of 
1925. 


See s. 30 and the notes Iheieto. 

I'er Sarjient, (' J., in H/uiik v. JSssa (g). The I'lobate and Admimstra- 

lion Aet, 1881. apiilies aiuong.st others to Mahomcdans. Jlcfoic tlic jiassing of that Act, 
the powers and duties of Mahonieilan executors were ileteimined by the Mahomedan 
law ; sineethepasMiigofthatAet, however, they are determined hy the provisions of tlnil 
enactment. The jirovisions of the I’rohate and Administiation Ait .ire now extended 
almost to the whole of Jinti.sh India, and it is not, therefore, necessary to set out the 
rules of >rahomedun law on tho subject in greater detail than what has .ilready hccni 
done (see notes to s. .30). The Probate and Adniinistiation Act has been repealed and le- 
en.icted by tho Itidinti Succession Act of I92.'>. It iiiaj' here be noted that w hen then- are 
several executois the powers of all mu}-. Ill the absence of any direction to the contrary 
in the will, be exercised by any one of them who has proved the will [Probate 
and Administration Aet, s. 92, Siiecession Aet of 1925, s. 31IJ. Hut if probate has not 
been obtiiined by any one of them, none of them is entitled to represent the estate alone 
or to exercise an> of the poweis of an executor alone (h). 

(<■) (184.^)4H 1) A.[ll(ngl.M 1 (g) (1881)8 Horn 241, a.lll 

(/) (1828) 4 8. 1) A, tllfilK ) 302. I (A) (1881) 8 JUoiii. 241, 2.'i5-2S0, tupra. 
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Dkath-jietj Gifts and Acknowleuoments. 

114. Gift made during dcath-illness. —Gifts made by a 
Mahomedaii during mmz-ul mavt or death-illness cannot take 
effect beyond a third of the surplus of his estate after payment 
of funeral expenses and debts, unless the heirs giv(> their con¬ 
sent, after tlie death of the donor, to the <'xccss taking effect; 
nor can such gifts take effect if juadc in favour of an heir, 
unless the other heirs (‘onsent thett'to after the donor’s 
<leath (/). 

Exphinadoti,,- \ Diarz-ul-maiU is a malady which induces 
an apprehcMision of death in the person suffering from it and 
which eventually results in his death. 

ILlmI,, 084, 08.") ; liaillic, 5.5l-o.')2. 

Marz-ul-maut (j). —It is an essential coiHlition of iiimz-iil-niiiul, that is, ileath-illness, 
that tlio iH'rson suffering from the marz (malady) must ho under an apprehension of tmmt 
(death). “ The most valid defmdiun of <leath-illne.s.s is that it is one which it is highly 
prohiihlf will issue fatally” (Bailhe, 552). Where the malady is of long continuance, 
as, for instance, eonsumption or albuminuria, and there is no immediate apjn'ohunsiun 
of death, the mal.idy cannot he saul to he uuirz-itl maul hut it may hceome tmtrz-ul- 
imiut if it siihseiiiiently reaches such a stage as to render death highly probable, and 
death docs in fact ensue (A). According to the Hcdaya, a malady is said to be of “ long 
<iontinuance, ’ it it has lasted a year, .so that a iliscase that has lasted for a peiiod of one 
year does not eoristitnte a death-illness : for '* the iiatient has become familiarized to 
his disease, which IS not then accounted as siekiiesa ” (lied, 085) But “ this limit ot 
one year does not constitute a hard-and-fast rule, and it may mean a period of about one 
year” (/). In short, a gift most lie deemed to lie made during murz-ul-maul, if as 
observed by the L’nvy (.'ouneil.itwasraade “ under pressuieol tlie sense of the immineneo 
of death” (m) 

Ill Sarabai v. Rahiabai («). it was laid down that in order to estaldish mnrz-ul-truivl 
tliere must be present at least thic-c eonditioiis : 

(D proximate danger of death, so that there is a prcpnnileranee of apprehension of 
deatli , 


<0 Wazir Jan v. Saiymd Mllaf Mi (1H87) 9 .\I1 
■Vu , Fiizl Ahmeii v. Rahim Riln (t91S) 40 
All. 2118, 244, j1 I. C. 0'J8 
Fatima Ihhcf \ Ahmad Uaish (1901) <1 I'al 
.119, atfiiiil IjyP C .WCal 271. 3'. I \ «7 
[albuiiiinuiia for upwards ot a year—^not 
iiinr/.-iiI-iiiaut| . Ibrahim (loolam Arilf v 
Saibao (190M) 3.', Cal. 1. 22, .44 J A. 167,177 
(sudden bursting of a blood vessel in the 
stomach--not a case of Tnarz-ul-iiiaiill, 
TjabHlIilnv BUthun Ribi (1874) 4 X-tV. 
l’.HC,l.'i9, Ilarrarat liibi v. lloolam 
I Jajfar (1898) 3 C W. X' .'>7 [Iona standina 
asthiiui —not marz-ul-inaut]; Muhammad 
(lulshem Khan v. Maruim Begam (1S81) 
3 All. 731 [liiiKermg illness no nurz-ul- 
anaut]; Sarabax v Uabiabni (19(») 31 ) Boin. 


>17 limr.ilysiH—not a i-ase of inarz-iil- 
111 . 1111 1, Rashvl KarnmlU Sberbanuo 
(1'MI7) 31 lloiii 264 [rapid consiiiiiptinn 
—Ae/il iii.irz-ul-inaut], Janjira v. Mofutm- 
»««</(1922) 49 Cal 477, 189-494,67 I. C. 
77. (’-2) A C. 429 [riotaiase ot marz-ul- 


nmutl, >’nzf .1 Anted \ Rahim Bibi (1918) 
40 All 2 - 18 , ,51 I.C 618 [rapid (oasiimp- 
t ion--AeW niarz-iil-iiiaut], Fazlur v. 
Mohammad (1917) 3 Put f,. W. 212, 43 
1 U. 196. 


(1) 40 All. 238, 243-244, 51 I C. 638, niiira. 
(f) 31 C.»l. 119, at p 126, supra. 

(in) 35 Cal 1, 22, 31 I. A 167, 177. 


(n) (1906) 30 Bom 537, .551 ; (1907) 31 Bom. 

204, tupra-, (1922) 49 Cal 477, 490, 07 I. C 
77. (’22) A. C. 420. 
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(2) there miist be aomc degree of subjective apprehension of death in the mind of. 

the sick person; 

(3) there must be some external iiidieia, chief among whicli would be inability to 

attend to ordinary avocations 

Skiah Laic. - -The same is the rule of Shiah law (o). 

Sale .—The provisions of this section do not apjily to a transfer for consideration, r.g., 
a sale (p). A transfer of property made by a husband to his wife in lieu of doweris in effect 
a mle, though the transaction may Ik* described as a gift (q). On the other hand, a transac¬ 
tion, though in reality a gift, may be describwl as a sale to evade the provisions of the law 
contaiiu'd in this and the next follow mg section: to such a case flic provisions of the present 
section will apply ^r). 

115. When valid. A gift made during murz-ul-maul is 
subject to all tlie conditions necessary for the validity of a gift 
including deliveiy of possession by the donor to the donee. 

Haillic, r>.')l. As to the conditions necessary foi the \alidif_\ ol gifts, sec the cliaptci 
on (Jiffs below. Sec also the <ascs cited in the prcccditiL' sci'tion A dciith-lwd gift 
IS essentially a gilt, though the limits of the doiioi s powci to dispose of Ins property bv 
such a gift arc the same as the limits of Ins tcstaincntarv power It is thcictorc subject 
to all the conditions o! a gift, including delivery of |Hissession l>\ the donor to the donee 
before the death of the (foiioi 

116. Death-bed acknowledgment of debt. —An acknow¬ 
ledgment of a debt may be made as well during death-illness as 
“ in health.’’ 

When the* oubj proof oi a debt is an acknowledgment made 
during death-illness, the payment of the debt is to be post¬ 
poned until after the liquidation of debts acknowledged by the 
deceased while he was “ in health ” and debts proved by 
other evidence. But an acknowledgment of a debt made 
during death-illness in favour of ;ui heir does not constitute 
any proof of the debt, and no elfect is to be given to it at all. 

Ited . 43(i. 437. 43S. (i.S4. (Wo. Baillie. (i93-(itM This section is to be lead with 
that jiart of see 2!t which lefers to pnonlif of ilelits. 

(o) Khiimh'-Ii \ /’■(II1/«'(1»14) «> XII isil, 2(7. J I (,;) v .IWioiw««iMl!ll4) 42 (’*1 301, 

2.'i.) 2» I e ««2. 

l/i) h’a:l .ihmail \ ilithim Hihi (I'.MSl 40 All J.IS. (r) 411 All 2(8, 244-24'> .'>1 I 0 0(8 mprn. 

244-24.'>, 61 I r, tl.W 
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117. Hiba or gift. A hibu or gift is “ a transfer of pro¬ 
perty, made immediately, and without any exchange.*’ 

Hoilaya, 182 Sit Traii.-.lei-»»f Propcity Ai t l«S2. 122 aiii) .iIm; s. 129. 

118. Person capable of making gifts.- -l^^very Mahomedan of 
sound mind and not a minor may dispose of his property by gift. 

Hi'iIhvh, |i ."121 Av to 1111111)1 il\, .-.I'o 11'ili‘s to - lUl. 

119. Gift with intent to defeat creditors.—A gift made with 
intent to defeat or defrainl the creditors of tlie donor is void¬ 
able at tile o])tion of the creditors. But such intention is 
not to be inf or red from tlie mere fact that the donor owed 
some debts at the time of the gift (.s). 

,\roordiii;r to tlio TIan^ll•l ot Pio|)tTt> Act, 1882. ». oS. il thccy/nf ol iiKifl is to 
defeat crcdilor'i, the gift iiuu lie /itesniiird to li.ivc lieeii made with intent to defeat the 
croditorH. It is not < Ichi whethei sucli intent may he iiremtiiini .it all under the Maho- 
inedan law; Inil it n i ertiiin that, it cannot he mferrrd. S. .VI of the Transfer of Pro¬ 
perty Act does not oieriide .mv lule of Mahotnedaii law to the loiitiary [see s. 2, cl. 
(d), of that Ai t !■ 

120. Gift to unborn persons.- -A gift to a person not yet in 
existence is void {/.). 

121. Extent of donor^s power. —A gilt, as distinguished 
from a will, may be made of the whole of the donor’s pro¬ 
perty, and it may he made even to an heir. 

“ The policy of the .Mahomedan law appeals to 1 k‘ to prevent .i leMnlor iiiterleriii}; 
hy mil with the course of the devolution of proiwrty aciording to law' among his heira, 
.ilthoiigh he may give ii siH-eilied iiortion, as much as a third, to a stranger. But it. 
.ilso appears that a holder ot projicrty may, to a certain extent, defeat the policy of the 
law by tjUJimj in hm hfeliiiie the. whole or tniif iwrl of his iirojierly to one ot his sons 
provided he eomplies with eertaiii forms” (u). 

It need hardly be stated that a MahomiHluii may disjaise ot the whole ot his pro¬ 
perty by ijip in favour ot a stramjer, lo the eiifire exelusion of his heirs. 


(») Azim-un-nusa v. Dale (l«71) « -Mail. H C fleof/ni (lOOU) .«> Cal «1, 2 l.C aOl. 

455, *niil-i69 \AbdoolUiie,v.Meer3Iahmnrd O') Khajooroomssa v. Kuwshan ./ehnn 2 Cal 

(1886)111. A 10, 10 0al.6l6,.\faciiaKlitcii i 184, 197, 3 I. A. 291, 307; Chandlm 

p. 217 (case 15), ii. 510 (ease 44), Ameer I Mehdi Hasan v. Muhammad Uiuiin (1905) 

AH, Vol. 1, pp. 16-19. 28 All. 439, 419, :J3 I. A. 68, 75; Sadti. 

in Abdul Cadur v Turner (1884) 9 ilom. 158, ; Hitsatuv. Hashim Ali (1916) 43 I. A 212, 

■ Sluih Official TrimUe of \ 221, 38 AH, 627, 048-646, 36 1 C. 104 
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122. Gift of actionable claims and inc orp oreal property.— 

Actionable claims and incorporeal property may form the 
subject of gift equally with corporeal property (v). ‘ 

A "lit rrJiy be made of debl^, negotiable instruments, or of (Government promissory 
notes (w); ot mnliknva or of zeinindari (y) rights; also of property let on lease (s), 
and [irofK'rty under attachment (o). Similarly, a gift may be muile of a right to rcecive 
a .s[ic( ilied share in the offerings that may 1 m- inaile by pilgrims at a shrine (b). 

“ Iliba in its literal sense signilics the donation of a Ihnig from irhirh thr ilouee 
mutj deriue. a benejil : " llril., 4H2 “ (lift, as it is delined in law, is the conferring of a 

rujhl of itroperly in something speeihe, without an cx<-haiige.” liuilhf, riir). 

The cases cited in ]jara. 1 above would not have arisen at all, had it not been 
for the wrong notion whic-li piev.iiled at one time that khtix or physical possession was 
necessary in ai riiACH to constitute a valid gilt. Confoimably to that notion, it was 
contended in those cases that < orporc-nl propcitv alone <•0111(1 form the subjei't of gilts, 
that being the only kind of pio|M>ity that is lapable of khm or physual possession. 
Hut that notion has loiigsince been ri-jcctcd asciioncoiis,ami it b.is been held that when 
the siibjei I of gilt is not tapable of physical possession as in the case of i hosc-s in action 
and iiicorpoical rights, the gilt may be completed by any act on the pait ol the donor 
showing a clear inlcntioii to divest himself of the ownership in the property. Note 
that debts, ncgotiablo Histiiinieiits and (•oveinnient promisson notes are all i hoses in 
action, or, to use the language of the Transfer of IVo[)(“rt\ .\<t, ai tioiiable i lainis. See 
s. 12(1 below. 

123. Gift of equity of rcifemption. -A gift iiuiy lie made 
by a mortgagor of liis equity of redemption. Jbit it has be(}ii 
ludd by the High ('ourt of Bombay that a gift of an equity 
of rcdenqition is not vtilid, if the mortgage* is in possession 
of the property tit the dtite of the gift (c). According to the 
(.Calcutta High Court, ti gift of an equity of redemption is 
valid even if tlie mortgJtg(‘e wtis in possession at tin* date 
of the gift {(i). 

'I'lie Horn bay High (‘oiiit dix's iiiil hold (hat an (spiity ot miemptuin could not toim 
the silbjci t. of a gift in aii\ c.isc. \Vba( it docs liold is (bat a gift ol an equity of icilcmp- 
tioii is not valid it the proia-ity at the lime ot gift is in the imniesnion of the morlyfiyr' 
Tlio ground of the Hoiiibay decisions is that delivery of iMissession by the donor to the 
donee IS a Ionditum essentia! to the validity of a gift, and the nimtgagoi cannot 
deliver possession to the donee it the iiiortgiigiH' is in posse.ssion It is quite true that 
ilelivery of iiossessKin by the donor is a condition neei'ssary for the validity ot a gift, 
lint il IS equally well established that when the siibjis t of a gift is not in its nature 
(apablo of aetiiul possession, the gift may lie perfivted by appropriate acts on the pait 
of the donor w hicli ni.iy li.ive the etTeel of traiisfci ring the owiiersliip (s 12(5) When tile 
nioitgagee is mil in posM's^ion of the mortgaged property, a gilt of the e<inity of 


(r) Si-I- 111!’ m'cs citfil III llic illiisli.ilioii. 

{II) Miillnl, ihiliil Hanoi Mi'll k (ISSI) 10 

(III HU lU.-. 

(j) //- , e 11J-. 

(«) th . |. ll-Jl. 

(;) /ft , p IU-. 

{a) Aniitin I'l noii \ 'i i;iini-inl-t>iii S/iah (la-IS) 


"1 All 111'., 107 

(ft) Ahimi'l-nil-lhii \ llnllii /ft/tsft (11112) :U All. 
4«-.. 11 I <• -i-S? 

(r) /*»ni/v. Ilmiin (1,S'III)2.I Iloin fiS2 , Mohimi- 
iliH \ Viinriii'rihit (1SS2) (I lioin B.'iO 
(rf) Tara Traianna v Shiimli Btfti (1*122) 
4'l r«l (>s (-22) A C 422, 75 I.C. 310. 
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redemption is not valid unless the mortgagor delivers possession of the property to the 
donco; for the mortgagee not being in possession, the mortgagor can deliver ptisses- 
sion of the mortgaged projicrty to the donee. But rvhen the mortgagee is m possession, 
the mortgfigor can nut deliver possession to the donee, and tho gift, it is submitted, 
may in that event be completed by some other appropriate method. Tf this be 
so, the Bombay decisions cannot be correct. The correctness of those decisions was 
questioned by the High f'ourt of Allahabad (c), and they liave been recently dissented 
from by the Calcutta High Court. 

The following is a peculiar case : A ow'ns si,\ iiniuovcable properties. He mortgages 
three with possession to M. He then inalvcs a rift ot all the si\ pioperties to l> and puts 
him in possession of the three proja-rt ICS not moitgaged to J/. Is the gift to 1) of the 
eipiity of redemption t)f the tlm'o properties in the possession of Jl/\alid? The High 
Court of Bombay has held that it is, the reason given being that the deed of gift should 
be looked at as a whole ( f). 

124. Gift of property held adversely to donor.— A gift of 
property in tlio possession of ;i person who claims it adversely 
to the donor is not valid, unless the donor obtains and delivers 
possession tlicTCcif"fo fhe donee [ill. (a)J, or does all that he 
can to complete tlu^ gift so as to put it within the power of the 
donee to obtain, possession [ill. (h)J. 

C{»i) .1 execute!, a ileed ol gift in favour of K, conferring iijion’lum tho proprie¬ 

tary right to certain lauds then in the possession of Z, and claimed by / adversely to A, 
.-I dies without ncquning jmisscsmoii of tho lands. .4ftpr A’s death, /i sues Z to 
recover possession from him. The suit must lad, for the gift was not completed by 
• ilelivery of possession to H. Meeraly v. Tajudin (1888) l.'l Bom. 150; Rahim liuksh 
V. Muhammad Hassan (1888) II All. I : Macnagliten, p. 201, case 0; Fakir Ninnr v. 
Kandasawmy (]!n2) 35 .M,ul 120, 128-131, 14 J. C. 093. 

(b) A executes a deeil of gift of immoveable pio|ieity in favour ot R. At the dati* 
of the gift the property IS in ymssession of C who elnims to hold it adversely to A. R 
sues C to recover possession of the projiertv from him, joining A in the suit as a party 
defendant. A by Ills wiitten statement admits U'a daim. <! contends that the gift is 
void, inasmuch as A was out ot possession at the ilate of the gift, and no possession was 
ever given to R. The gift is valid though no possession was delivered by the donor to 
tho donee. Their Lordships of the Privy Couneil said : “ But it must he observed that 

in this ca.se the dispute as to the validity of the gift is not between the donco and the 
donor. The person w ho disputes it claims adversely to both. The. donor has done all 
thal she ran to complete the gift and is a parly to the suit, and admits the gift to be complete.” 
Kalidaa v. Kanhaya Lai (1884) 11 Cal. 121, 11 I. A. 218, a case under the Hindu law, 
followed in Mahomed Buksh v. Uoosein Bibi (1888) 16 Cal. 68t, 701-702, 15 1. A. 81, 
liase under the Alahomedan law.] 

125. Writing not necessary. —Writing is not necessary to 
the validity of a gift either of moveable or of immoveable 
property (^). 


(f) Hahim Hakih v. Muhammad Itusan (1888) 
11 All. 1, 10, Anwart Bequm v Kizam-ud- 
din (1898) ai All. 165, 170. 171. 
tf) Chandiaheb V. Uangabax (1921) 45 Bom. 1296, 


64 l.C. 21. 

tg) In Kumar-un-nitsa liUn v. Jlustaini BM 
(1880) 3 All. 267, the Privy Council up¬ 
held a verbal gift. Hee also Ballllc, 509 
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Ss. 122-12!) {(Jhapter VII) of the TiaiiMfer of I’roiierty Act, 1882, deal with gifta. 
By s. 123 of the Act it ia provided that a gift of immoveahle proiiorty must be effected 
by a legisteied iiistiument signed by the donor and attested by at least two witnesses, 
and that a gif*, of moveable property may be effected cither by a registered instrument 
signed as afoiesaid or by delivery. But the provisions of s. 123 do not apply to Maho- 
inedaii gift.i ^see s. 12!) of the Act). A gift uniler the Alahoiiiedan law is to be effected 
III the manner prescribed by the Mahomedan law (s. I2)i). Tf the formalities prescribed 
by that law’ (s 121)) arc complied with, the gift is valid even though it is not effected 
by a registeieil iiistriiiiieilt, and though, where effected by an mstniincnt, the instrument 
IS not attested (/t). But il the formalities are not coinjilied with, the gift is not valid 
even though it may have been effecti‘d in the manner pres* ribeil b\ s 123 of the 
Transfer of I’roiKTty Ad See notes to s. 120. 

126* Necessary formalities* -ft is essential to the validity 
of n gift that there should be- 


(1) ji declaration of gift by the domtr : 

(2) an acceptance of the gift by the donee, either ira- 

jilicdly or expressly: and 

(:{) that the gift should be accornpanuid by a delivery 
of })os,session such as the subject of tht* gift is sus¬ 
ceptible of (i), or, as stateil in a recent case by 
the L’rivy Council, ‘ the taking of ])OKS(!Ssion of the 
subje(!t-matt(*r of the gift by the donee, either 
actually or constructively ” (j). 

Kegistration does not cure the want of delivery of 
possession. 

[yl c\ci (lies .1 (Iced ot gift <tt a dwelling Imicsc belonging to him in tuvoiir of Ji. 'I’lie 
d(‘c(l IS diil\ icgi^li led, bill, no sol! of ])osscsion IS delivered to />. The gilt is imoni- 
plcto, and (hcrcforc void; )/i«/h/s/i</ v. Mnhnmtd Sahih (1SS7) II Horn. .)17, l'<ninl 
V ffd/ap (ISH!)) 23 Bom 1.82 . I aliinilhih v. Hoyaimt, (1007) 30 Jliid. .’il!)] 

Il bus been st.ilcd above ('. I2.‘>) Ihnt wilting is not nocessiiiv to the validity of .i 
gdt Blit it tlicic be an insliiiment of gift, the iiistruinenl, in ordei that it may bo 
.idinissiblc in cvidcmc, must, it it lelati.., to iinminrnblr properly, be legislercd, not 
under the piovisions of the Tr.iiislcr (d I’ropcity Act, for tlio.se prov isions do not appiv' 
to Malioiiicilan gdls[sces. 12.'i above j, but under the Itegistratioii .\(t, ItlOS; see Kegis- 
nation Ad. .s. 17 (.1) and s 40. 

(\>iit>livi'll I in)>,,irgsii)ii Ulieic .1 donor makes a gilt of llie i orpus of a property, 
but rcseivcs the iisiili net to liiiiisclf and coiitnines in pliysunl posM-Nsioii id the property, 
tlie p.iiiiieiit hy the donee ot (loverniiiciit revenue alter the date ot the gift m respect 
111 the propert,v aiiiounts ltui>ii>,lriuhrr |»>ssessioii of the proiaTtv on the part of the douce, 
and tlie gift is eomplded b\ such possession (X-). 


I link 


1 r 


htif-.iil-Dfi (ItlHi) 


, \ii. 


. i.i 


j iU 1 .Il 

I (;) Mohammm. 


'Ill V //lO/lOII III (I'.llll) 

•JIJ, gJl-gJJ, .l.s All ligr ii4,'.-lUli 
lot, hlllljiililltillll^sll V /t’flll s/lfOl Jrllilti I 

I'hniiillin Ml hill //iimOi \ Miihitminnil . (A) (I**—) l‘l 
(lyill)) .IS All l.ill, 141.1, li I A 1.8. ; 1. C. J,'. 


lit l*iit'iiliit V .'^hitllili itihi 

i.s, 7.-. I C It'.l (VJ) \.C. 4i 
f \ hihlir .liihiiii (tug!) 4y 
) 44 All an .nv o,s 1 i 
1* 281. 


I V 1<I.'>. 210. 44 VII iOI. :’.Ui, tiS 
4.1’22) A I* C 2S1, ,«;.((( 
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Hed., 482 ; Saillio, .')20-52'2. A gift c-aiiiiot be implied, ft mnet b»'oxprewH and 
iinciiuivocal, and the intentinn nf the dunur must bo demonetrated by his entire relin¬ 
quishment of the thing given, and the gift ie null ami void where he eontinuee to exer- 
eise any aet of ownership over it " : Macnaghtfn, p. ni, s. 8 

Burden (if proof. “ By the .Miihaiiimadaii law a holder of jiioperty may in Ins life¬ 
time give away the w’hole or jiart of his priqM'rty if he <-oini>lies with certain forni.s : but 
it 1.1 incumbent upon those who seek to set up such a transaction to show very elcarlv 
that those forms have been complied with. It iiia_\ be b\ deed ot gitt simply [that e. 
hibii], or by deed of gift eoiipled with consideration, that is. hihii-lnl-iiriiz jas to which 
•see s. 1411. If the tormer, unless accumpanied b\ delivery of the thing given, so far 
a- it is capable of deliveiy. it is invalid. Ii the latlci (iii which imsc dcliveiy of possea- 
sion IS not necessary), aitiial paxmeiit ot the i I'nsideration must be proved, and th« 
bona fide intiuition ot the doiiot to dixest him.icit in inieio iiti of I he propi'rty, and 
to confer if up m f In* donee, must .dso be proved " •'/) As to thi n ason w h v i lear pioof 
of (omplinme with the ioinialities i, neces-.iiy. see flic notes to s. 121. 

A decliiratioii by the doiioi in the di cd ot gifi tli.it possisssion has been given binds 
the hens ot the d.moi {in). 


SubneiiHi'iit di'lirriif. \\ hcic po- cs.sion is not delixeieil at the time ol gift, that is 
at the time ot declaiation .and aiiept.ime. it max be d<‘lixc*icd suhseqiii‘ntli|, but the i 
gift does not bei ome< ompletc until then (//) 

Ss 127 and 12S deal icspcitixelx with the mode of ilelixeiv ol possession in the 
tase ot (1) immoveable piopcitx. and ol (2) imoipoie.xl pio},crlx and .ictioriable claims. 

I26A. Gift through the medium of a trust A gift may be 
made tiirough the metiium of a tnust. ^Ffio same formalities 
are noeessarv for the validity of such a gift as t hose for a gift to 
th(; donee direct (s. 126), with this tiillercnce that the gift 
.should lie accepted by the Irmto’s, and possession also should 
be delivered to the frusfees (o). 

I.l, a Shiiili Malionicdan, cxci nits a tietti piiipoiting to ti'.iiislcr i eitaiii immoveablu 
pioperties to /f. <' and /> as trustees lor the benelil ot his wile and < hildren. 'I'lio deed 
Is executed b\ I ,ind it is registeied It is not e\c< lift'd bv /». t' and /> oi any ot them. 
None of the properties is transferred to the names of the tiustecs, .ind ,1 continues to 
be in receipt and eiijojnient ot the rents as beloie llcie theix' is no ucicptance of tho 
trust bj the tiustecs, nor is there anj tielivcix ot jiossession t<i the tiustecs 'I’he gift is 
theiefo're void . Sadil. Iln^^nn x Haihiw .\li (IMII,) Ui I \. 212. 21S-224, :}« All. 027, 
042-048, :ili ]. C KUl. 

The introiliiction of tiiistecs is ineiclx the cniploxiiicnl of niachniiiy xvliereby the 
gift IS cairicd into eltect (p) .Acceptaine of a trust bv tiusteis is indicated by their 
executing the deed of trust In the i.isc pul .ilioxc, the deeil was not executed by the 
tiiistees, and bein e theie xxns no ae< eptain e 


(/) ChaiKlIin Mt’hih IIiimih x Mnlinmininl 1 
Ihonn (ll'OO) .;h All 4 59 ll.s-lt'l 'll; 

\ (VS, 7'i Khil]fiiirmin'-ii s llmiylinii Irhiin Inl 
(1,S70) 5 I \ 291, '07, 2 (at t.SI 197 

.Siiihk lliiyiiiii \ lliiy/mii I/. (191(5) 4 5 I V , 
lilg 2J1. vs \I1 l,>7 (ilVIilli 51. ir I 

till, IliiliiiH fiifei x Vn^hnhu (ISSI)I 
.'i I5WI1I ~ 5S, J4:5 I 

(m) Mnhiiniiiiiiil Muinlit: x Ziihniiln Ian (l.'iSO) . 

It 411 UiO, Ifi I \ 2ir> I 

(n) 51:11 njglitcii p ‘.O, s i, Ibiillii-. I’.iit II ] 

•2(17, 4.1 I \ 212. '222‘22:5. 5.S \ll ('27 
('l(l-(147, 5(i I (' 1(11, ««/>)/» Miinlani x ' (/i) 


!;.(«/.» ftntvA (1921) |l> \ll 290, 2(i'2-2H3, 
7.S I. (• 2'22. (’21) A \ 597. 

IliiiiiiM X lliihyliiiii Ml (1918) 155 

I \ 212 2IS.221, VS Ml (.'27, 812-048, 
58 I (' 101, MiHiyiililiiii X Ym mhbhn! 

(1901) '29 Komi 2(i7, 271-278 fa Ktuij.i 

< isc'l, .laiiinhiii X Si'lini (1910)'54 |5oiii 
904, 8 I (• .-.1 5 Ca^iiimillv v Cvrninbhni 
(1911) .5(5 150111 211. 2''.9-260. 12 J.C 22'. 
|a Khoja Ham Clinriin v Fahmn 

'(iiliim (191.^) 42 Cal. 92.5, 9 58, '59 I C. 

(58(1 (a lasc of wiikf). 

12 Cal 9 51. 9:58, :5() t C ('.86, nupra 
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127* Delivery of possession of immoveable property,—(-?) 
Where donor in possession.- -A gift of immoveable property of 
which the donor is in actual possession is not complete, unless 
the donor physically departs from the premises with all his 
goods and chattels, and the donee formally enters into 
possession (q). 

(2) Where property let out to tenants.- -A gift of immove¬ 
able property which is in the occupation of tenants may be 
completed by a request by the donor to the tenants to attorn 
to the donee (r). 

(.1) Where donor and dottee l)oth reside in the property .—■ 
No physical departure or formal entry is necessary in the case 
of a gift of immoveable property in which the donor and the 
donee are both residing at the time of the gift. In such a case 
the gift may b('. completed by some overt act by the donor indi¬ 
cating a (ilear intention on liis part to transfer possession and 
to divest himself of all control over the subject of the gift (s). 
This rule has been applied mainly to cases in wliich the donor 
stands in loco parentis to the donee (t). 

(■/) Gifts as heturen huslmml and. wife.- -I’he, rule laid 
down in sub-sec. (3) applies to gifts of immoveable property 
by a wife to the husband (/#), and by a liusband to the wife, 
whether the property be one which is used by them for their 
joint residence, (v), or is let out to tenants (re*). The fact that 
the husband continues to live in the house or to rcuieive the 
rents thereof after the making of the. gift to the wife will not 
invalidate the gift, ])rgvided that the rents are collected by 
him as her manager (v). 

\llhistration of nub-acchon (3).- -A Mahomedan lady, ■» ho had bruuglit up her nephew 
a.s her son, oxe<'uted a deed of gift in favour of the nephew of a house in whieli they were 
both re.sidiiig at the time of the gift. 'I'hc donor did not phymeally depart from the house 
either at the time of the gift or at any subsequent iieriod, but eontinucil to live in the 
house with her nephew. 'I’lie projierty w as transferred to the name of the nephew, and the 
rents were leeovered in his name. 7/e{(f that the gift was eoinplote, though there was no 
formal deli\ery of possession : Ilumera Bibi v. Xajm-unnisait {\[i05) 2S AW. 147.] 

Gift front huabaiiii to wtfr. In Amina Btbi v. Khalija Bibi (y), the gift was from a 
husband to the wife, and the gift eonsisted of a house in whieh the husband and wife 
lived together, and of a eliawl (adjoining the house) whieh was let out to tenant.s. Sir 
At. Sau.sse, C.J., said: “ In my opinion, the relation of husband and wife and his 


(v) MarnuKhten, p. ".11, rrt’O \MI 
(r) Shaik tbhrnm v. Shatk Siilrman (iaS4) 9 Dorn. 
14rt. iril); Hih Kharrr v Bifti Uiikhui 
(lOO.'d '29 Horn 4AS, 477; Kha}ooroontf»a 
\ liiiirtkan Jfhan (1S7*) 2 I'al. 184, 197 

(f) Shutk Ibhmm % Shaik Sultman (1884) 9 
Horn I4H , .4()(/m 1 .UiijuUAnn V Uu»*nMbe» 
(19-20) lloai 1. It. 229. .W I C 9:.2 
(() Uumera Uibt \ ^ 


to <tauKhtcr-lu-Iaw and her rhildrun], 
Kandath v. Musaliam (1907) 30 >Iad. SO.') 
(mother to dauchterl. lliit sue Baca 
SaJub >. Mnhomril (1896) 19 .Mad. 343. 
(«) MarnaKhten, p. .71, s. 9. 

(r) Anrma Btbt v Khatija Bibt (1864) 1 Bom. 
H. C. 1,'>7; v. Bale (1808> 

6 .Mad. H. 43.7 

(m) Emnabai v. Hajtrabai (1888) 13 Bom. 352 
(i) 1 Bom H. C. 1,77, 162, eupra, 13 Bom 3.72, 
354 ,155, itupra. 

(y) 1 Bora. H. t'. 157, 16'2, eiipra. 
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legal right to reside with her and l«) manage her property rchut the inference which in 
the case of parties standing in a different relation would arise from a eontinued residence 
in the house after the making ot the hihti (gift), and in the husband generally 
receiving the rents of the chaw! annexed to the house/’ 

128. Delivery in case of incorporeal property and actionable 
claims. —^When the subject of the gift is iiicoiporeal property 
or an actionalile claim, the gift may be completed by any act 
on the part of the donor showing a clear intention on his part 
to divest himself in praeamti of the property, and to confer it 
upon the donee. 

[(a) A gilt ot (ioveinment proiiiiNMii v iiot<‘ jiiay he eompleted h,\ eudoraeinent 
and delivery to (lie donee: AV/nuf. I'mjml Aihijlho'i v. Miihutmlft- Jiajnm (l.StiT) 11 
M.I.A. 517, 544 


(b) A gift of z.immdaii right . In lit nndei Govern'iicnt, innj be e impleted by muta¬ 
tion ot names in the ’ )i>ks of (be ColludoT : Siijjad AluuiJv/ittn \. Kaili i Jiefjatn (181(5), 
18 All. 1. 

(c) . I hands tiver to his wile a re<«ipt passed to him liy ,i bank in respect of money 

deposited In liiiii «i()i the biiiik. and saj. after taking .i bath J will go to tho bank 
and transfer the iwpers to \oiir n.inn* ’ The reieipt contains in (be margin (he woids 
“ not transferable ’’ .1 dies before (be translei is eOeeted TIk* gilt is not eompletc : 

Aijii Muliomfd Jdffer \ KtHilsom (1807) 25 Cal 0,17. 'I'he receipt being (‘not 

transferable.” the donor's right to iccene the money Iroiii the liank eaniiot be trans¬ 
ferred by a mere deliveiy of the reecijit.] 


As regaids dcliveiy ot jiossession, a dislimtion oiiglil to bedi.iwii between cases 
where from the nature of (he subject of (be gift aitiinl jiossession could not be given to 
the donee and cases wlicrc such jaixscssioii could be given to the donee (s). “ There is 

MO doubt tliat tlie principle ot ■VraliomcdHti law is tht possession is noecssary to make 
a good gift, lint tlic question is, possession of what If the donor does not transfer to 
(he donee, so fur «a hp ran. all the jaissossioii wliu h be can t laiislin, the gift is not a good 
one. As we have said .ibove, tbeie is. in onr ludgment, nothing in Itio Al.ihomedaii law 
to jirevent (lie gift ol a ri</kt to proja-ity. The donor must, m fit) im it m posmhle fur 
him, transfer to the donee that wliieli he gives, iiaiiicly, such light as he himself has; 
hut this does not imply that where a /«//d to pr«/wity foims (he subject of a gift, the gift 
will be invalid unless the donor tramsfers viliat he himself does not jiossess, namely, 
the corpus of the pro[M’ity. lie must evidence the reality of the gift by divesting himself 
so far as he run, uii\w whole of what he gives" (o). Thus in Mahjmed liuksh y. 
Hossetni Bibi (b), their J.,ordships of (he Tiivy ('oiim il in upholding a gift ot an vmlivided 
share m the estate of a ilei-e.ised ilahoinedan liy' an hen of (he deceased to her eo-heirs, 
observed : ‘‘ In this ea.se it aiqaiars to their J^ordshijis that the lady did all she nmld 

to perfect the contemplated gift, and that nothing more was required from her.’’ In fact, 
in considering tho question of delivery of possession, n-gard must ho bad to the- nature 
of the property wdiich forms the subject of the gift. If the gift be of a share of inheritance 
not yet divided off, as in the I’livy Council ease cited above, it is imjiossibJn for the 
donor to deliver actual possession of the sliaie, and the gift may then be eompleted by- 
any^ct on the part of the donor whit h may have the effect of transferimg the ownership. 
And this, it was held by their Lordships, was done hy the «lunor m the l ase cited above. 
It must, how ever, lie noted that in that i ase the gift was by an hen to a en-heir (s. ] ,34). 


(z) Mulhrk Ahdoul llupom Muirta (ls«4) | 

. local. 1112 i 

(a) .iHirari Jlemiiii \. Xizam ud-tlin-.1>lia (1«90) 


21 All. IB.",, 170-171 

(4) (1HS«) lo Cal. ti.S4 L « 13 I. A. 81. 
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129. Gift to a minor by his father or guardian. —No change 
of possession is necessary in the case of a gift by a father to 
his minor child or by a guardian to his ward (c). 

Hfd.. 484 ; Hailhe, 538; Mnemujhle.n, p. .>1. s. 9. “ Where there is on the part of 

a father or other ('uardian a real and bona pile intention to make a gUt, the law will be 
aatiKlieil without elmnj'e of poMse><Kioii. and will presuine the subsequent holding of the 
property to he on hehalf of the minor 15 Beng. L K. (17. 78. J..R. 2 I. A. 87,104. 

The guardian referred tb in thin seel ion is the guanliaii of the projterly of a minor. 
The following persons are entitled in order to the giiardiaiisliip of the projH'rty ol a 
minor, namely, (1) the father. (2) his e.\eeutor. (3) the lather s father and (4) his e.\e- 
eutor. The mother is not in law the giianlian of the pro|M'rty of her infant ehild ; hem e 
a gift by a mother to her infant ehild tlorn require transfer of ])ossession from her to (he 
ehild's father, and, if the, father be deail. to his exe< utor, and if there be no executor, to 
the child's f ither's father, and if he be dead, to his eveeiitor Rut if theie be none of 
these, no change ol possession is necessary in the ease ot a gift by a mother to her intant 
child, or in I lie ease of a gift by any other person to a miiioi under his care (s. 13(1). 

130. Gift to a minor by a person other than his father or 
guardian. A gilt to a minor or to a lunatic by a person other 
than Jiis father or guardian may be completed by delivery of 
possession to his guardian. 

■* When I the ilonee) is a inmoi.or insane, (he right to take possession for him be¬ 
longs to Ins guaiduin. who is first his father, then his father's eseciitor, then his grand¬ 
father, then his e\ei utor ' II tlieie be none of these, possession may be taken for the 
iniiior by any |K-rson umler whose |Hiwer be m,i\ hnppc-n to be (s. 2()2 B) • Jinithe, .539 , 
Ifeil, tSt; Mai iim/hleM, p. 51. s. 10 Ol eouise, no change ot possession is iieeesMir\ 
where the guaiditin himself is the donoi (s I21»). 

131. Gift to a bailee. -Where the subject of the gift is 
already in the ])osses8ion of thi^ donee as bailee, the gift may be 
(tompleted liy declaration and acceptance, without formal 
delivery and possession. 

[(a) \ gift ol a |)ro|K'it\ in (he possession ol a hudee, lessee, pledgee, or moitgagee 

may beeonipleted without formal tianslerof po.ssessioii : //fr/.,4(i4 ; ffiii/fir,522. 

(b) .1 iiiakes a gift of a bouse to a servant in his enqiloy for the collection of lenlu. 

Thcie is no evidence ol an\ " oveit act showing tianster of possession of the property.’" 
The gift is void, for a servant oi an agent loi the eolleifioii of rents eaiinot be said to be 
III “ possession ’’ of the /ioiim ol whuh he eollei ts the rents: Valayat HoKnefn v. 
Man nil w (1 S7‘l) .'i ('. L. U 91.3 

132. Mushaa defined. Mmhaa is an undivided share in 
property whether moveable or immoveable. 

133. Gift of mushaa where the property is indivisible.— A 
valid gift may be made of an undivided share [mushaa^ in 
property which is not capable of partition. 

I. t. w ho ow ns a house, makes a gift to B of the house and of the right to uso a stair- 
i.iseheldhv herjomtlv with the owner of an adjoining house. 'I'hegift of A’s undivided 
share m the stuiii'iise, though it is a gift of a mushaa, is valiil, for a staircase is not capable 
of division ; Kanm Ihisain v. Shiirif-un-Xissa tlS83t .7 .MI. 28.5.1 

(,) tmi,rmtfi<-ii \ IW«<//(»*rt lls7.'i| !'■ Ih la' | v -lAm'r/PiiirA (1904) III f 'al. :n9, ! Ill 

1. K ItV, :s. J I 4 S7 104 Pnttttu ! .b. 1 
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134. Gift of mushaa where xhe property is divisible.—A 
gift of an undivided share {mushmt) in property which is 
cajKible of 'partition is invalid ^txsiJ), but not void (biitil). The 
gift being invalid, and not void, it may be perfected and ren¬ 
dered valid by subsequent partition and delivery to the 
donee of the share given to him (ill. (a)J. 

E'xceptions. A gift of an undivided share, tliough it be 
a share in property capable of division, is valid from the moment 
of the gift, even if the share is not divided off and delivered 
to the donee, in the following cases : - 

(1) where the gift is m.ide b\' one co-heir to another 

Lill.(b)]: 

(2) where the gilt is ol a sha’c in a /emindari or taluka 

[ill. (c)J; 

(.*}) where the gift is of a share in freehold property in 
a large commercial town [ill. (d)]; 

(4) Where the gift is of shares in a land company (d). 

[(a) .4 makes a mtt «»f her uiidivuled shaie iii eeitaiii IuikIh lo Ji. Tlie slmio is 

not divided oil at the tiiuo of nift, but it is auhsequenlhj separated and possession thereof 
IS delivered to H, The fiift, thoiigli invalid in its ineeiitioii, is valid.ited by subsequent 
delivery of possession: Muhnmmnd .Xfitiiitaz v. Zalniiila Jan (1S80) 11 All. 4(50, 1(1 
T. A. 205 ; Mnhomul v. CtMU'erbni, (5 Jioin. L. K. 104:1, Mo/iih I'llah v. Abdul Klialik {\\)0H) 
30 All. 250 : Abdul A-.tz v. Vnleh Maltouied (UHl) :18 Cal. 518, 9 T. C, (5:15. 

(b) A Mahoiiieilaii female dies leavinjj a mother, a son and a daiiKhter us her 
only heirs. The mother may make a valid !(itt of her undivided shaie in the inheritani e 
lo the son, or to the daughter, oi jointly to the son and daughter : Mnhumrd Hukah v. 
Uimtnu BM (1888) 15 Cal. (584, 701. 15 1. A 81. 

(o) A, /I and C aie eo-sharers in a lertain/.einindari Kaeh share is neparately 
assessed by the (lovernment, and has a sepurati- number in the Collector’s books, and 
the proprietor of ciuh share is entitled to collect a delinite shaie ol rents Iroiii the ryots. 
A makes a gift of his share to Z irithout a jiaitition of the 7.emindiili. The gift is 
valid, for it is not a gift strictly of a miishiw. the share being dcfinilv and marked off 
from the rest of the property: A mrfrnoniaaa v. Abadoonusm (1875) 1.5 li. L. Jl. (57, 2 
r. A. 87 ; Abdul Aziz v. Bateh Mahomed (1911) :18 Cal. 518, 9 I. C. (5:i5 ; Jiumn v. hnliaz 
(1878) 2 All. 93 , Kasim v. Slianf-un-Ntssa (1883) 5 Ail. 285. 

(d) A, who owns a house m Kangoon, makes a gift of a third of the hou.se to B. 
The gift is valid, the jinqicrty being situated m a large eommercial town : Ibrahim 
Goolam Artff v. Saihoo (1907) :15 Cal. 1, 34 I. A. 1(57, 

(c) A, a partner in a firm, makes a gift of his .share of the partnership assets to B. 
The gift is not valid unless the share is flivided off and handoil over to B ; Iledaya 
483; BatUie, 529-630.] 

lied., 483-484; BatUie, 523-.530. "A gift of juirt of a thing which is capable of 
division is not valid unless the said part is divided off and separated from the property 
of the donor; but a gift of part of an indivisible thing is valid,” the reason being that 
~ (d) Ibrahim aoolam Anff v. .Saiboo (1907) :J5 Cal J, 54 1. A 167. 
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thn thing beii)^ inrliviRible, a complete seisin is altogether iinpiacticablc, and hence 
an incomplete sei'iin must necessarily sulTiee, since this is all that the thing admits of : 
UaL, 483. 

The term mwshna is deiived fiom shuyuu, which signifies confusion. An undivided 
.shall! IS called musluia, because of the confusion that might likely arise in the enjoy- 
niciil of the property if a gift weie made of an undivided share in the jiiopeity by one 
co-sharcr to a alrnngrr. No such confusion can arise, if the gift is by one co-sharer to 
another ro-«/iurci. jrcni c the rule of the Hanali law that when proiiertv hold by several 
. lo-sliarcrs is capable of partition, the gift of an undivided sliaic in that property in 
favour of a alrntKjfr ilocs not fake effect until the share is divided off from the rest of the 
property, and xiossc.ssion theri'of is delivered to the donee. “ .Seism in cases of gift is 
expressly oRliiined, and conscipiently a complete seisin is a neccs.sary condition Hed., 

is;{. 


In Miihamiiind v Zuhaida Juii, upon which illustiatioii (a) is bused, their 

Lordships of the I’livv f'ouncil said • “'I’he do< trine relating to the invalidity of gifts 

of 18 wholly uiiadnpfcd to a piogiessive state of society, and ought to be coniine^ 

Mil Inn the strictest mles.” This principle was .ippliisl by thcr l.ordships of the Privy' 
Couiuilin the i.i'c c ited in ill (d). 

In a Afndras I'ase (e), |{cn«on, .1 . observed that the doettinc of <bd not apply 

III the .Madras Presidency, but it was held in a later case that th.il view was erroneous (/). 

'I'lie rule laid down in this .si'ctioii apjilms to gilts and not to tiansfcis tor coiisi- 
dmafion (c/) 

' Sliiiili. liiir- gift of .111 undivided share is valid, though it be a shtiic in propr-rty 
i ip.ble of partition (h) . Jf'iillif. Part 11. 204. 

135. Gift to two or more donees. -A gift of pioporty 
wliicJi is cjiifiiblc of piirtition to two or more persons jointly is 
invtilid, but it nniy tie rendortMl valid l)y siibsequtnit possession 
on the part of each donee of a specific portion of the property. 
TJiis rule docs not apjdy to the case mentioned in tlie tliird 
exception to s. 134 (/), nor, it is conceived to the cases mention¬ 
ed in the otlier exceptions. 

[.1 iiiaki s a gilt of a house to fi and without ini.king any division ot the property 
.it the time oMIII gilt Siibs-M|iiciitly/f and f divide the pnipcrty. anil each t.ikcs pos¬ 
session ot a spccilii poitioii. The gift liccoiiics valid by .subsequent tUvision and pi sses- 
sion.] 

//i./., 480, H,rJh-.WX\ 

Shiiih I'lir. ITidcr the Sbiah l.iw a gift of pioiicity to two oi mme donees is valid, 
though no ilivi-ion is made cither .it the time of the gift oi subsequently . /f«i/be. Part 
11 , 

(<■) .lliiln Kiiyii \. Miifsa Koya (1901) 21 Mad. (A) Sathk //kmiih v. lluthuu Ah (1916)43 I A. 

> . 212. 221-222, .tS All. 627, 646 .36 I C. 104 

(/) \iihiuiilah V l{«yaiiiili (1907)30 Mad .319. h) Ibrahim f.Wimi.lriffv .s'aiAoo (1907) 35 Cal. 
(y) Ashulbat \. Ahiliilln (1!K)6) .11 Horn 271. 1.34 1. A 167 
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136* Gift in future* —A gift cannot be made of any¬ 
thing to be performed in futuro [ills, (a) and (b)], nor can it bo 
made to take effect at any future period whether definite [ill. (c)J 
or indefinite. 


[(a) A inakps a jiift to B of “ thf tnnt that may hr- protlincd by his palm tree 
this yc ar.’ The ffift is \oni as iieins* a <>ift ol future projsrty : B<iillii\ 51(>. 

Sotr. —Tt is asMiiiied in ill. (a) that the pahii tn-e lieloiu's to .1; hiMiec A canni't 
make a gift of the fiiiits that may lie prodiieeil uithoiit at the same time making a gift 
of the tree, and this explains ill. (b), assiimint.' that at the Jiiehir village in that <-aso 
was alienable and divisible. Ibit if the tree iloes not belong to .-I, anil all that he is 
entitled to is the riuht to reeene the fiuits when [irmliiee'', there is not tbe slightest 
reason wdiy A eunnot inaki .i valid iiift of the nijJil, and this explains ill (d). 

(h) A Alahoinedaii exicutes a •! mxI in 1 nour r,f his wife piiipurtiiig to give to the 
wife and her heii.s in peipetinty IN l.OtH) evci i year out of his .share of the ineonie of 
certain Jaghir viiho'es. The gift is \ old, a. Iieing a .oft of a por' ion of the futiiri revenue 
of the villages . Amin! .Vosief v. \Jir .\,urtt'l<lui (18!)(i) 22 Jfom. 4811. It the .liighir 
bo alienable and partible, tlie gift slu nh'. bo of the donor s i>hare iv the rilhujp ami not 
merely his shnrv oj ihi- iiuoiir Hut if the .laghir be not alieriable or paetiliJe. and all 
that the donor is entitled to lo a spi i ified share of the iHroniP, the donor, it's siiliinitted, 
may make a valid gitt ol his share of the imonie. See ill. (d) below and the note lo ill. 
(a) above 

(e) A e.veente.s a deed ol gift in favour of B, (ontaiiiing the words “so long as 1 
live, J shall enjoy and ivossess the protwities, and I shall not sell or make gift to any one, 
but after my death, you will be the owner “ Tbe gdt is void, lor it is not accoinpained 
by delivery of possession anil it is not to o|H-rHte ««/(/n/b/ the death of .1 : Yiiiiif Ml 
V Cnlhctor Ilf Tipjipiah (18S2) 5* C.il. 1158. See also ('hrkkenr Kiith v. Ahinid (ISStS) 
10 Mad. lim, at p. lO'h 


(d) .1 IS entitled to receive a specified share in the olTeiiiigs made by pilmims at a 

eertuin shrine. .1 may make a valid gift ol the right to icceive sueh share Ileie tin? 
thing gifted is “ the iii/hl of the donor to rt'eeive a li.xed shaie in tlic offerings iittei they 
have been made"’ (see s. 122): Ahnuid-ud-Dm v. Ihthi Balhdi 11912) .‘14 All. 4(5.5, 14 
1. (*. 537 ; Anwan Begum v. Nizam-ud-l)iii Hhah (1890) 21 .\11. 105, at pp 170-171. See 
note to ill. (a) above ] 

Macii'ighien, p. 50, ss, 3 and 5; BniUie, 510; ChekLonr Kiilh v. Ahmed (1887) 10 
Mad. 190, 199 [future mdejiiule pciiod). The rule set forth in this .seelion is based on 
the principle tliat the ohjeet of the gift must be in existence at the time of the gift: 
Baillte, 510. 

137* Contingent gift *—A gift cannot be made to take 
effect on the happening of a contingency {j). 

, “A gift must not be dependent on anything eontinuent, a.s the entrance of Zeyd, 
or the arrival of Khalid ” [Batllie, 515-516, 649-5501, A gift by a Shiah Mahomedan to 
A for his life, and, in the eve.nl of the death of A without leaving male issue, to B, is 
as regards B a contingent gift, and therefore void (ft). In a I’rivy Council cast 
a gift was made by a Sliiah Mahomedan to his wife for life and after her death to such 


0) 


Macnaghten, p. !50, a. :i; Ualllie, Abdvl 

Karim v. Abdul Kayiim (1006) 28 
AU. »42, 84.'i. 


I (t) Vatamally v. Cummblun (1911) .16 15oin. 214 
j 257- 258, 12 I. C. 225. 
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of his childrt'ii as may hi" lii’tng at his deiilh. Their l^ordship** observed that the I'ift 
to the children was contingent, fnif they refrained from expicssinj; any opinion as to 
its validity {1). 

As to alternative bequests, see a. IDS A 

138* Gift with a condition.- -When a gift is made 
subject to a conditifin which derogates from the completeness 
of the grant, the condition is void and the gift will take effect 
as if no condition were attached to it. 


[(a) Life-estate* —.1 makes a i-ift of a house to li dining the life of /?. 'J’he 
condition that .1 shall have the house /or life is void, and he takes an absolute interest 
in the property as if no eondilioii were attached to the gift ‘ An .1 i/iier [gift for life] 
IS nothing but a gift and a condition . and the <-ondition is invaliil’ • lleil'iya, 4Sft. 
“Neither gifts nor etinritICS arc affected by being .leeoinpanieil with iiii invalid condi¬ 
tion, because the I’rophet approved ot A mires [gifts for life], but held the condition 
anncxcil to them by (he giantor to be voiil He,ilai/ii, 48S ; fiinllir, 517 

Under the llaii.ili law a gr.intee of a life-estate takes an absolute estate {«i). 
The same rule applies to .i testainciitaiy gift; thus a firiyMcst to . I for life operates as an 
absolute bequest of thi' projiertx to.l(«) The < reation of a life-interest is allowed bv 
the Shi.ih law to) , and so also, it would seem, by the Shaffei law (/<)• ‘‘^•’e s 44 above. 

(It) .1 iiiiikes a gift ot (Jov'crnment jiromissory notes to H, on (ondituui that 
/j should leluin a/oarf/i yimt o/f/te/lofcs'to .I alter a month The loiiditloli is void 
and li takes an absolute interest in (he notes: see Jimllir .517. Hed 4SS [Mere the 
condition leluU'S to the irliini of a part of the rni pin ) 

(c) d makes a gift ot his mansion to Ji on eoiiilition that he sh.ill not sell it, or 
that he shall sell it to a paitniilai indiMdii.il. or that /f shall give somr jmil of d in imiz 
or exchange. 'I’he eonditioii is void, .ind if takes an absoliiti' estate in the mansion ; 
/iiiilln', 517 : Moiilii MiiliiiiHiiiiid \ t'litiiiia fiihi (IKSti) 1“ I A 1.5!) .See s l.’lfl 

(d) 1 makes a gilt of leitam property to li It is provided li\ the deed ot gift 
that li sh.ill not (i.instei the p’opeitv The lestiaint .igaiiist alienation is void, and H 
t.ikes the (iriqieitv absoliitidv liiihii Lnl v (rliiinshiim Das (1!)22) H .\ll. (itt:!, (22) 
A. A. L’O.'i, 70 1. U. St. See 'I’lauslei of IVopeity Act. JSS2. s 10.] 

Ilril , ISS- IS!), liiiillir, .5tii-.54!) “ When ono has made a <rilt .ind stqmlati d tor .t 

< oiidition that IS/■/>*/(/oi invalid, the gift is valid .mil the eoiiditiun voiil ' limllie, 
.'iKi III the ilhistiations to the seilion. the eondition is I'lisid The eoiidilion in the 
illustrations to s l;l«l has been hel.l not to be fdsii 

Lifc-cslatcs may be created by a. wakf. -s.-e s itjo below 


139. Condition in the nature of a trust. -When! property 
is trttiisliMTiMl hy wjiy of gift, and the donor does not reserve 
tiu! dominion over the corpus of the property nor any share of 
dominion over tlie corpus, but stipulates simply for and ob¬ 
tains a rigid to the rccurrhuj inemne during his life, the gift 



«.«./«/(IIIIKI) ,ii, c.il ni J I. c 
Jl)i . ^ .S'h/<-,H«« \ /IiiKil, .l/l (1SS.1) SI \ 

IH) Mvliil^Kmim \ iMiil Ifnijion (HIIHJ) -JS Ml 

(o) ttiiiiO"i Hisiiim \ till tIll'll .III (I'JUS) S.I 

iluiii 17J 

(p) Mtthiimeil thnihim \ I’mJiiI Liihf (I'M i) !7 

iioiii tl7 t.’rtl. 17 I. 0 e.SII. 
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and the stipulation are both valid. Such a stipulation is not 
void, as it does not provide for a return of any part of the corjms 
as in s. 138, ills, (b) and (c). The stipulation may also be 
enforced as an agreement raising a trust, and constituting a 
valid obligation to make a return of the proceeds during the time 
stipulated. It was so held by the Judicial Committee of the 
Privy Council in Nawab Umjtid Ally v. Mohumdce Begam {q) 
(ill. (a)] which was a Shiah case and in Mohammad, v. Fakhr 
Jahin (}’) which was a Sunni case. 

The principle of the above dccisidii has been extended by 
the Indian Courts to cases in which the gift was made subject 
to the condition that the donee shall pay the income to a 
person or persons nonunated by the donor during the life of 
such person (jr persons [ills, {h) and (c)]. 

[(») A trauhlcrs ami c-mlorses 'ioNcriinient notes into the name of 

his son B, and delivers them to if as a gift, with a cunditioii that if should pay the uiconic 
thereof to A during his life. Both the gift and flic eondition are valid, and if is bound 
to pay the income to A during ./I's life ; Nmrab Vmjad AUy v. Mohumdee Jiegain (1867) 
11 M. I. A. .517, .547-.548, a Shiah <-ase. The same piineiple applies to a gift by a Sunni 
Mahomedan: Mohnnimiid FaHr Jahan {Um) A 165, 44 All. 301, 68 l.C, 204, 
(’22) A.l’.C. 281, 

(b) A makes a gift of his hoiii>e to his son It with a condition that if should give 
the iiieuino of one-tliird of the house to A's grand.-,on t! during C’s life. Both the gift 
and the oomlitioii are valiil, and B is bound to x>ay the ineome to V during C'n lifetime : 
Lali Jan v. Muluiniwad {VM2) 34 All. 478, Hi I. C. 10.5, a Sunni case. 

(c) A makes a gift of certain property to hei son if with a (‘ondition that if should 
jiay out of the ineome thereof Its. 40 every year to <’ during fa life, and divide the re¬ 
maining ineome eiiually between him (if) and I> dniing ii’s life, llotli the gift and the 
condition are valid, and It is bound to pay Bs. 40 per annum to and divide the remain¬ 
ing income equally between himself and J> until It's death : Tamknlbhm. v. Imntiyaj 
Begam (1916) 41 Bom. 372, .39 1. (’. 96. a Sunni case.] 

The transaction in each of the above illustrations is in substance a Iiiba-bu-sharl-ut 
ticaz, as to which svn' s. 142 below. 

140* Revocation of gifts. —A gift may be revoked by the 
donor at any time before delivery of possession. The reason is 
that before delivery there is no complete gift at all. 

A gift may be revoked [Expln. II] even after delivery of 
possession, except in the following cases 

(1) when the gift is made by a hmsband to his wife or 

by a wife to her husband ; 

(2) when the donee is related to the donor within the 

prohibited degrees; 

(3) when the donee is dead ; 

I (r) (1922) 49 I.A. 19S, 208-210, 44 All. 301, 814-316, 
68 I.C. 2S4, (ae) A.P.C. 281. 


(V) (1867) 11 M. T. A .117. .147-548. 
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(4) when the thing given has passed out of the donee’s 

possession by sale (s), gift or otherwise ; 

(5) vvlien the thing given is lost or destroyed ; 

(fj) when the thing given has increased in value, what¬ 
ever be the cause of the increase (s) ; 

(7) when the thing given is so changed that it cannot 

be identifie<i, as when wheat is converted into 
flour by grinding {t) ; 

(8) when the donor has received something in exchange 

(ewaz) for the gift [see ss. 140 and 141j. 

KxplaifKUion. r. -A gift may be revoked by the donor, but 
not by ills heirs al‘t(;r his death. 

Ej'phmdI.iou 11. Once possession is delivered, nothing 
short of a decree of the ('ourt is sufficient to revoke the gift. 
>ieitlier a declaration of revocation by the donor nor even the 
institution of a suit for resuming the gift is sufficient to revoke 
the gift. Until a decree is passed, the donee is entitled to use 
and dispose of the subject of the gift. 

Ufd. 48(5: ISnillie, The reason whj u ijitt to a person otlier tliaii a husbanfl 

or wife or to a person other than one related M-ithin the prohibited degrees, may be revok¬ 
ed IS thus stated m the 1 fedaya, p. 480 : “ The object of a gift to a strangrr is a return ;— 
for It IS a eustoiii to send presents to a person of high rank that ho may protect the donor; 
to a person of inferior rank that the iloiior may obtain his services; and to a person of 
eipial rank that ho may <d>tain an equivalent;—and such being the case, it follows that 
the donor has pouer of annulment, so long as the object of the deed is not answered, 
siree a gift is capable of annulment." 

A gift made in favour of any of the persons mentioned in els. (1) and (2) of this 
section cannot be revoked at all, not even if the donor has expressly reserved to him¬ 
self a right of revoeation. In all other cases a gift is revocable, unless the power of 
revocation has come to an end by the hapiaming of any of the events mentioned in els. 
(:i) to (8). If no such event has happened, the donor may revoke the gift, even though 
he may have declared that ho would not revoke it. The reason is that, except in the cases 
inentioncd in cl.s. (1) and 2 the power of revocation is inherent in the donor of every 
gift (?«). Contrast sec. ] 26 of the Trnn.sfer of Property Act, 1882, which does not apply 
to Mahomedan gifts. 

Shinh-Inip .—The Shiah law' differs from the llanafi law in the following particulars :— 

(a) a gift to any blood relation, irhelher vithin the prohibited degrees or not, is 

irrevocable after delivery of possession ; 

(b) a gift by a husband to his w'ife, or by a wife to her husband, is, according 

to the better opinion, rerocnble (Baillie, Part II, 205-206). 

.(() Wall Han,I, \ Tnbeya (1»1») 41 All .VU, M) I (u) Cassamally v Curnmbhai (1911) 30 Boin. 

I r. 018 , Maalain v. Manta Haktull (18841 1 214. 2.'.''.-25e. 12 I. C. 22.'i. 

40 All 200 ;« I r 222, C-l) A A .107. 1 

.(0 Mr^bulj. H^far an-ninna 30 All 333, I 
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(o) a gift ma}' be revoked by n mere dcrlr alion on the part of the donor vkithout 
any proecedings m Court fBaillio, Part IT, p. 205, f.n. (10)] 

I4I* Hiba-bil-iwaz (gift for a consideration). —A hiba-bil-iwaz, 
as distinguished from a hiba or simple gift, is a gift for a 
consideration. It resembles a sale in all its incidents {v), and 
delivery of possession is not necessary for its validity (zc). 
Two conditions, however, must concur to make the transaction 
valid, namely, (1) actual payment of consideration (iwaz) on 
the part of the donee, and (2) a bona fide intention on the 
part of the donor to divest himself in pricsenti of the pro¬ 
perty and to confer it upon the donee. Tin* adequacy of 
consideration is not material; but whatever its amount, it 
must be actually and bona fide paid (v). 

[(a) A Iin«l B, two Mahoraedan brotlieih, own voitam vilIagPH wliu li nrr bold by 
tbem ua tenants m-conunon. A dies leaving his brother B and a widow 11'. Some time 
after .4's death, B executes a deed whereby he grants two of the villages to IT. Two 
days after the dato of the grant, hut as a part of the same transarlion, IT executes a wTiting 
■whereby in consideration of the grant to her of the two villages she gives up her elaim 
to her husband's estate in favour of B. The liansactioii is a hiha-bil-tivaz, and it is valid 
though no possession may have been delivered : sec Muhammad Faiz v. (Ihulam Ahmad 
(1881) 3 All. 490, 8 I. A. 25. 

k 

(b) A Mahoniediin oxeeutes a deed in favour of Ins w ife w hereby he gi.vnts eertiiin 
immoveable jiropcrty to her in hen of her dower. Po-ssessioii of the piopiM-ty is not 
delivered to the wife. The transact ion is neveithclcss vnliil us a hibadnl-hraz. 
Muhammad Ksuph v. Pattamsn Animal (1889) 23 .Mail. 70 ] 

Distinction helwee.n hiba and htba-bil-iiraz .—The following are the two main points' 
of distinction betw’eon a hiba and a htha-bil-iiraz 

(1) no delivery of possession is nepessnr3' to v.ilidate a hiba bd-iiraz, as it is to 

validate a hiba or simple gift; 

(2) a hiba-hil-iwaz once completed is in no ease revocable: a hiba, though com¬ 

pleted by possession, is revocable e.xcept in certain cases [s. 110]. 

Though a transaction may be described in the plaint as a hiba-bil-iirnz, it is open to 
the plaintiff to show that it was in Vact a simple hiba, provided the point is raised at an 
early stage of the proceedings (y). 

("onsidiration.—M has been held by the High Coiiit of Ibimbay that whatever is 
a valid consideration for a contract within the meaning of seC. 2, cl. (d), of the Indian 
(Contract Act, 1872, is a valid consideration also for a hiba-bil-iwaz. It has accordingly; 
been held that where a Mahomedan dies leaving two brothers and a daughter, and each' 
of the brothers relinquishes his share in the estate of the deceased in favour of the daugh¬ 
ter in consideration of the other doing so, the transaction is a htba-bil-iwaz, the relin- 

(V) That IS the Incidents which a sale has in Mahu- (z) Khajooroonmiia v. Itowshaio (1878) a 

medan law, of wlilch the most import- Cal. 184, 3 1. A. 201; Muhammad Faiz v. 

ant for our picsvnt purposes is that deli.ery (Jtudam Ahmed (1881) 3 All. 400, 8 I. A. 

of possession Is not necessary to complete It. 25; Vhaudhn Mtdhi Hasan v. Muhammad 

(w) Macnaghten, pp. 51-02, ts. 14 and 15. Hasan (1006) 28 All. 430, 33 I. A. 68; 

Mohanlal v. Mahmud (1022) 44 All. 580, 
67 I. C. 671 (’22) A.A. 347. 

(y) Serajuddin v. Isab (1022) 40 Cal. 161, (22) A.C. 
258,70 I. C. 203. 
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qiiishment by r ich being eoiiHideration for relinquishment by the other, and no delivery 
' of possession to the daughter is necessary to validate the transaction (z). 

A gift “ in consideration of your being my cousin ” is not a gift for a consideration 
or a hiba-bil-iufiz. Such a transaction is a hiba or gift simple, and delivery of posses¬ 
sion is necessary to validate the gift (a). Similarly a gift “ for having with cordial 
affection and love rendered service to me, and maintaineil and treated me with 
kindness and indulgence, and shown all sorts of favour to me," is a hiba or gift, simple. 
Siicli a 1 ransaction is not a hilut-hil iwnz, there being no iirnz or consideration, and 
delivery of possession is necessary to validate the gift (6). 

Adequacy of roiiaideralion —In Khajooroonisau v. Rowshtn Jehan (c) which is the 
leading case on the subject, their Lordships of the Privy Council said : Undoubtedly, 

the adequacy of the consideration is not the question. A consideration may be jier- 
fectly valid which is wholly inadequate in amount when compared with the thing given. 
.Some of the cases have gone so far to say that even a gift of a ring may bn a siifTicient 
consideration; but whatever its amount, it must bo actually and bona fide, paiil." 
It would Bceni to follow from this that however small the consideration for a hiba-bil-iwaz 
may lie, the transacti.in would be valid, if the consideration was actually and bona fide 
paid. But a different view was taken by the High Court of Bombaj’’ in a case in which 
the consideiation for a grant was Jls 10. No attempt was made to asi ertain whether 
the amount was actually and bona fide paid, and the Court came to the conclusion from 
the mere fact that the consuleratioii was only Us. 10 that the tiuiisactioii could not be 
sustained as a htba-bil-imiz (d). Tt is submitfed, with great respect, that this view of 
the law IS erroneous. In fact, it has bcini held that even a copy of the Koran is a good 
-consideration for hthn-bd-iimz (e). 

Intention to tmimjer in inaiaenti. —Where projUTty was traiisfcircd to a donee mbject 
' .to a reservation of the possession and enjoyment to the donor .ind his wife during their 
lives, it was held by their Lordships of the l*rivy Council that there was no intorition on 
the part of the donor to divest himself in /mraeidi of the pnqierty, and that the transac¬ 
tion coukl not therefore be upheld as a hiha-hil-iwaz (/) 

Whether n hiba-bd-xwnz of immorenhle. property is a sale irithin the meaning of see. 
M of the Tranifer of Projicrty .lc< ?—It has been recently held by the High Court of 
Calcutta that it is, so that if the projierty is of the value of B-s. 1<M> and upwards, the 
transaction must be effected by a registereil instrument, and if it is a value less than 
Its. 100, it must bo effected by a registered instriiment or by delivery of property (g). 
In an earlier case, the same Court said . “ .Such a transaction is different to an oiit-and- 
•out sale, aiul it is also different to a gift. It partakes of the character of both ” (A). 

Tivo kinds of Hiba-biI-iiraz.- Tho fundamental conception of a Tliba-bd-iiraz, 
[gift with cxchangel Mahoiiiedan law is that it is a transaction made of two distinct 
acts of donation, that is, it is transaction made up of mutual or reciprocal gifts between 
two persons, each of whom is alternately the donor of one gift and the donee of the 
other ” (»). Thus if A makes a hiba or gift of a ring to B, and B subsequently makc.s 


(:) Miihtnninadiinisfa \. Hachelor (190.',) 29 Itoni. 
428; Aehidbin Atstnlla (1900) 31 Bom. 

(ii) .lafar .(fi v. Ahmed (1868) "> Itoiii H C . 
A C. 37. 

ib) Kahim Hakheh v. Muhammad tlasun (1881) 11 



(e) lhft“ri« ,l/i ^ Kanm Rakeh (1909) IS I’al. W. 
.\. 1(111 4 1 (’ 4«« 


(/) Chaudhan Medhi Hanan v. Muhammad Hasan 
(1908) 28 All. 439, l.W, 33 I. A. 68 (it 
was also fuiiiid that no i-onsldcratioo passed 
from the donee to the donor); Moosa Adam 
Patel Ismail Moosa (1909) 12 Bom. L.R. 
169,194, 5 1. ('. 946. 

(y) Abbas Aliv A'onw BalnA (1909) 13 Cal. W.V. 
160, 4 I. C. 466, 

(A) .Solah Bibee v. Keerum Bibee (1871) 16 W. E. 
175, at p. 176 

(t) IMr Mahmood, J.. in Redum Baksk v. Mu- 
hammad Hasan (1888) 11 All 1, at p. 5 




GIFTS. 


125 


a Kift of a watch to A telling .4 that it ia the iinii or return for the gift of the ring, the 
transaction is a hiba-bil-iivnz as defincil in the older Mahumodan law-books, and neither 
.4 nor B can revoke his gift. But if B makes the gift to .4 without intimating to 
A that it is the iwvij or return for his gift, the liaiisaetion does not iiiiioiint to a htba- 
bil-iwaz, and either party may revoke his gift, unless, of course, the case falls within 
one of the exceptions in sec. 140 above. It will thus lie seen that a liibti-bd-uoaz as 
understood by the older jurists consists of two ilistiiict acts, lirst, the o'liginal gift* Qallod 
Mbit, a nd, .secondly, t he retufjiu called, tuxtz. Both the Mbit and the iimz must coiiijplv 
woth all the requitenicnts of a gift, namely, ilclivery of possession, and so forth ; the trans¬ 
action IS neither a contract of sale nor exchange eithci in its inception or completion (j). 

Such is the conception of a hibn-bil-tiraz as defined h\ the older jurists. But the 
expre.saion Mha-bil-itraz has acquired a dilTereiit meaiiiiig in India. In the hiba-bil- 
iiniz of India there is oi/fi/ one nrl. nniiiely. the liibn, and the iirnz is the consideration 
for the hiba. Such .i transaction is not a Mha-bil-ivnz as iletincd 1)_\ the oldei jurists, 
but it resembles a sale and has all the incidents of the Uttci contract ; that is to sa>. 
posaeaaion ta not nereaanry to rom/ilele the Iriinafet, and even an undivided shaie (wuahaa) 
in property capable ut division may be lawfully translerred by it (A). '1 he hibn-hil-tmr, 
as defined in the jirc'sent section is the Mlm-bil-nraz of India. It may be, as obseived 
liy Mahmood, J.. that the term hiba-bil-livaz is misused by Indian Mahomedans (1). 
put the term has acquired a sjioeial meaning in India and it is applied to a gift for n 
forMidcm/iow, the element of a “ leturii gift " being coni|>letelj absent from the 
transaction. 

The position then is this. We have two distinct transactions both of which go 
by the same name. We have the Mba-btl-iwaz as clefined by the older jiiiisls of which 
the essence is a return gift. And we have the htbii-bil-nniz of India ot which the c'ssence 
IS consideration. The vabdity of eac*h of these transactions is governed bv distinct rules. 
In the case of Mba-bil-iu'oz as understood by the older jurists, delivery of possession is 
necessary both as regards the original and the return gift. But no ilelirerif of jioaaetiawu 
ia neceMary in the citae of the, Mhn-bil-iu'az of India. It is c-lc'ar from what is stated above 
that a jierson to whom a gift is made but the gift has not Isicn iierfected by possession 
would attempt to support the transaetion as a hilut-bil-iicaz ni the 1 iidvin fonn, and the 
Court has then to consider whether the conditions laid down in the present section as 
to bona fide intention and consideration are satisfied. I.c‘t us explain fhis by an 
illustration:—■ 

i4 has three sons and a grandson B by a predecea.sed sou. Being anxious to provide 
for B, A transfers certain property of the value of Ks. .'5,000 to B in consideration of 
Bb. 10 received from B. No delivery of possession is made to B. It is proved that B 
actually paid Bs. 10 to .4. It is also proved that A hud a bona fide intention to divest 
himself in proeaenti of the property, and to confer it upon B. Is th(“ liansfcr valid t 

The transfer is certainly not a Mba-hil-hmz as dehned by the older jurists: there 
is no original gift and no return gift. But it is a Mba bil-timz in the Indian form, and 
applying the test laid down in the present section, being that laid clown by the Privy 
Council in the cases on which the present section is based, the transfer is perfectly valid 
though poaaeaeion waa not deliuered to B. You cannot ignore this transai-tion and say, 
“ We refuse to recognise it as legal, because the older jurists had no conception of such 
a transaction.'’ Such a transaction is recognised in India as a gift for a consideration ; 
it is known as the hiba-bil-hoaz of India; it has got certain legal incidents of its own 


(}) OsUlie, ti43. I </) t/uAiM Bakhah v. Mukaimaoii Baaan (I8S8) 

<t) Bafllle, 122-I2:i, llacnauhtpn. p. 52. ». I.'i I 11 All 1, at p 7. 
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and it forr'iS part of the Anglo-Mahonicdan law of India. It is not therefore correct to- 
test the vahflity of such a transaction, as a learned author would have us do (m), by rules! 
which apply i‘\(hisivclj’ to the hiba-hd-iimz as dcliiicd in the older law-books. Even 
Mahmood, .1 , did not go that length in Bahtm, BaHsh v. Mahnmmaii Hasam \n), but ho 
tested the validity of the tran.saction in question, first, by considering whether it com¬ 
plied with the copditions of a hibn-bil-iuaz as defined in the old law-books, and, ne\t. 
whether it eoinphed with the requisites of a hiba-hil-iiraz in the Indian form. Nor is 
<1 transaction of the kind mentioneil in the above illustration in any sense a sale, so as 
to attract the application of a. .Tt of the Transfer ot I’roperU .'Vet (o). The only con- 
nc<-tion which it has with a sale IS that it reye/nfifes a sale in its i/icirfr/i/s ; that is to say, 
as in the case of a Mahomeilan sale, so m the case ot the hibii-bil-iwiiz of India, delivery 
of possession is not nece.ss.irv nor is the transaition inialid on the ground of miiihaa. ' 

142. Hiba-ba-shart-ul-iwaz.- Where h gift is niade with a 
stipulation (sliart) for a return, it is called hiba-ha-shart-ul-iwaz. 
As in the case of liiha (simple gift), so in tlu' case of hiba-ha-shart- 
ul-iwaz, delivery of possession is necessary to make the gift 
valid, find the gift is also revocable [s. 140]. But the gift be¬ 
comes irrevocable on delivery hy the donee of the Iwaz (return) 
to the donor (p). 

The main disliiiclion lH‘t\\oen the htbii-btl-uraz ot India and liibri-ba-sharl-iil-iwaz 
is that delivery of possession is not neiessary in the foiiuer case, while it is necessary 
in the latter case. 

The mam ilistintturn between hibu-bil-iir/iz as defined in the ohler Mahomedan 
law books and hiba-ba-shuil-iil-imiz is that in the former case the Iir,iz xiroeeeds vohm- 
larily from the donee of the gift, while in the latter la^e it is expresd^ i<tipu!ated fur 
between the parties. The former bears the iharactei ot a gift throughout and does 
not partake ot the chaiactcr of .i sale either in its inception or completion, while a» 
regards the latter, it IS a gitt 111 its first stage, but it iiartakes ot the iharacter of a sale 
after i>ossession has been taken by the donee of the thing given and by the donor of 
the liraz, so that the fraiisaefion, when completcil. is expo.sed to .diiifn or pre-emption, 
and either jmrty ma\ i et iirii t he thing ilelivered to him for a defect, 'rhesc two ineidentu, 
namely, the right ot pre-emption, and the right to return a thing for a defect, are two 
of the incidents of the contriiet of sale m the .Mahomedan law. As hibn-ba-shurt-ul-iwaz 
IS not eoiiimon in India, it is useless to piinsue the matter further. As to the ineidonts 
of sale 111 Mahomedan law, the student is referred to Jiailhe's Digest, 2nd ed.. Intro¬ 
duction to the ('liai)ter on .‘•iale, pp. 77.">-783. 

/ 143. Areeat. The grant of a license, resumable at the 

grantor's option, to take ami enjoy the usufruct of a thing, is 
called Areeat {q). 


On) Tyabjfa " I’llmiiilcs of Miiliaiiiiimilan Ijiw,” 
pp 474-4751 
(«) (iaS8) 11 VII. 1, l)-7. 

(o) See per Ib'aiimn. .t, In Moo^k Ailain Pntd v. 

Umml (IHOSI) 12 Horn I.. H. at p. is.'., 
5 1 (’ il4« 

(p) Itallllc, .'.43-.’544 ; Itodaya. 488. MimiUha v. 

Mohamad Sahh (1887) 11 Horn. 517 


_ _ nccessiiry, the transuctir 

wrongly lU-scribi-il In the Jiniginent a 
Mba-bd-taaz\. 

(q) Mahammiul Fatz V O'hulam Ahmad (1881) 
.1 All. 49(1, 8 1 A. 25, Mamtaz-un-Nuta v. 
Tiifatl (1906) 28 All. 284, us explained ln> 
Khahl Ahmrd. In thr maUer of (1908) 3(f 
All 309. Uedaya, p. 478. 
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A hiba is a transfer of ownership without coiisuioraliun. A hiba-hil-iwaz is a transfer 
of ownership for a oonsideration. An areeat is not a transfer of ownership, but a temporary 
license to enjoy the proHts so long as the grantor pleases. A hiba is revocable except in 
certain cases (s. 110). .V hiba-(>d-iiniz w not revocable in any case. An nrecat is revoc¬ 
able in every case. 

144* Sadakah. -A is a gift made with the object 

of acquiring religious merit. Like hiba, it is not valid unless 
accompanied by delivery of possession ; nor is it valid if it 
consists of an undivided share in property capable of division 
,[s. 134]. But unlike hiba, a sadakah. once completed l)y deli¬ 
very, is not riivocable ; nor is it invalid, betaiuse it is made to 
two or more peisons jointly, provided the donees are poor 
persons [s. 135]. 

JSatUie, si, /fed , 4SS». ! h' <li-,tinction between hiba and sadakah lies in the 

obj- ct nith which it i'. made In the < i^e of hiba, the object is to manifest affection 
towards the donc(\ or to w in Ins reg.iid or esteem ; in the case of sadakah, the obj'ect is 
“ to acipiire merit in the 'igic of the l.ord ” A gift, it is said, may amount to a sadakah, 
even if it bo made to rich icl.itioiw, provided the object is to acquire religious merit. 
Hut it is doubtful whether the Courts would enter upon any inquiry as to the motive 
with which a gift is made. It is thcrefoio best to dcscrilie a sadakah ns a gift for a 
religious, pious or chantalile purpose. 

145. Marumakkattayam Law.-Where a gift is made by 
a Mahnmedan husband governed by the makattayam law 
to his wife who is governed by the marumakkattayam law and 
to her children, the property becomes the extdusive property of 
the donees with the incidents of ttirwad property subject to 
marumakkattayam law, and on the death of the wife it does 
mot pass to her heirs under the Mahomedaii law (r). 

(r) Piittiitlieriiinll v Mannnnihivnyil (1908) III Mud iiils 
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CIUPTKR XII. 

Wakfs. 

146* Wakf defined. —Wakf. as defined in the Wakf Act, 
18. 2, cl. (1)], means the perman ent .de^icatio.n by a person 
professing the Mussalman faith of any property for any 
purpose recognized by the Mussalman Law as religi ous, pious 
or charitable. 

Th<* teini w.ikf literally means ilf-lfiiliitn. In the language of law it aigniflcs the 
extiiietiou of the appro|iriat(>r'.s ownerahip in the thing tleclicated and the ihtention 
of the thing in the implied ownership of Clod, in such a manlier that its profits may 
revert to or he a|iplied for the benefit of mankind (Baillie, 558). Tii the following 
sections we havi* used sonietimcs the word “ endowment ” and sometimes “ appropria- 
fion ” as the Kiiglisli equivalent of wakf. S«*e ITedava, 2.^1. 25f. 

“ Any properly." The above is the definition of “ wakfas given in the Mussal* 
man Wakf Validating Act VI of 11113. It is clear from that delinition that a wakf may 
bo iToatod of any property, whether it be moveable or immoveable. Before the said Act 
it was settled law that a wakf may In* made of immoveable projKTty, hut it was not settled 
whether a wakf may bo made of moveable property. According to the Calcutta, Bombay 
and Madras High (kiurts, a wakf cannot be made of moveable property, unless the move¬ 
able was uecessory to immoveable property, as for instance it was cattle attached to 
agriuiiltural land or unless the wakf of a moveable was allowed by eiistoin (.i). On the 
other hand, aueordiiig to the .\I1a1ialiad High (lourt, a wakf could be created of moveable 
property, e.tj., coins or shares in a company (f). This distinction is still important, for it 
has been held that the Wakf Act is not retrospective, in other words, it does not apply 
to wakf created before the said Ai-t i-aine into force, that is, 7th March 1913 [see s. 1«>0 
Mow]. 

Wakf of nwrUjagetl pro/ierty. --The cxistimee of a mortgage at the time of creation of 
wakf does not render the wakf invalid («). ,See s. 123 above. 

“ Permanent deAicatwn .”—A Mahoinedan conveys immoveable property to trus¬ 
tees upon trust out of the income thereof to feeil the poor for a period of five years, and 
to reeonvey the jiroperty to bun at the end of five years. This is not a valid wakf 
for the appropriation is not jierniancnt, but for a limited period only . Haillie, 566. 

Rdigioue, pious or rhartlahh purpose .—The following are instances of religious, 
pious or charitable objects :— 

(1) providing an imam for a mosque (v) ; 

(2) providing a profe-ssor for a college (e); 


I Minimi Btbee \ (iuolam iloosem (1905) 10 (f) .Ifcii .s'livirf 

<’al. \V. N , Palmabai \ flulam llitten ‘ 

(1907) 9 Horn f. B 1337; Kadir Ibrahim 
V Mahomed (1909) 33 Mad. 118, 1 I. 


Bakar Mi (1901) 24 All. 190. 

_ Khaja Hossain (1809) 12 W. R. 

, Janjira v. Mahommad (1922) 49 Cal. 
, 483, 07 1. C. 77, (’22) A. C. 429. 
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(3) celebrating the birth of Ali Murtaza {tv); 

(4) keeping tazias in the month of Mnharrani («>); 

(5) repairs of imambaras (to); 

(6) celebrating the death anniversaries {batsi) of the settlor and of the members 

of his family (tv) ; 

(7) performance of ceremonies known as kcuhiM xhanf {x ); 

(8) burning lamps in a raostpie {y ); 

(9) reading the Koran in public places, or even at private houses (y) ; 

(10) The performance of the annual/a<e7ia of llie settlor and of the mcnibers of 
his family (s). (The ceremony of fatfla consists in the recital of prayers for 
the welfare of t he souls of deceased persons, accompanied witli distribution 
of alms to the poor.) 

The following obji. ts have been hcM to he neither religious nor charitable :— 

(1) maintaining a private tomb, as di<(.inguished from the tomb of a saint (o). 

(2) reading the Koran at tombs or graves (6); 

[Mr. Ameer Ali is of opinion that both these objects are valid ; see his Maho- 
medan Law, Vol, T, p. 389,] 

W)i*(her the objects of waTcJ must be certain —According to the English law the ob¬ 
jects of a trust, whether public or jirivate, should bo certain, otherwise the trust is void 
for uncertainty. The leading English case on public trusts is Morice v. The Bishop of 
Durham (c). In that ease it was held by Lord Eldon that a bequest for “ such objects 
of benevolence or liberality as the executor should most ajiprove of “ was too 
vague to bo enforced. It has similarly been held that a trust for “ charitable or bene¬ 
volent purposes ” (d) or for “purposes charitable or philanthropic ** (e), or for “such 
charitable or public purposes as my trustee thinks proper ’’ (/), is void for uncertainty. 
Following this principle, it has been held by the Privy Council that a gift by a Hindu to 
dharam, an expression equivalent to “ charitable, religious or philanthropic purposes,” 
is void for uncertainty (g). In an old Bombay case the High (!!ourt expressed the opinion 
that a bequest by a Khoja Mahomedan to dharam is void for uncertainty (h). in a 
recent Punjab case it was held that a wakf for such charitable objects as the tru.stces 
should think proper and for such xiurpose as that the settlor should obtain certain 
bliss therefrom, was void for uncertainty (i). Mr. Ameer Ali is of opinion that the 
principle of Morice v. The Bishop of Durham is not applicable to teakf {j). On 
the other hand. Sir Boland Wilson is of opinion that that principle does apply to 


(w) Biba Jan v. KaUe Jluiain (1000) 31 All. 130, 
1 I. C. 703; Sayvi Ismail v. Hamedi 
Begum (1021) 0 I’at. L. J. 218, 2.15-2'tO, 
02 I. C. 465. 

(z) Phut Chand v. Akbar Yar Khan (1800) 10 
AU. 211. 

(V) JUazhar Uusein v. Abdul (1011) 33 All. 100, 
0 I. C. 753. 

(z) Luehmiput Singh v. Amir Alum (1882) 0 Cal. 
170; Phtd Chand v. Akbar Yar Khan (1800) 
10 All. 211; Biba Jan v. KaUe Uutam (1000) 
31 All. 130, 1 I. C. 703; see p. 130 of 
the report ; Mazhar Husain v. Abdul 
(1011)33 All. 400, 0 I. C. 753 [Stan¬ 
ley, C.J., dubUanle ]; MuUi Bamanadan v. 
Yava Lervai (1017) 44 1. A. 21, 27, 40 Mad. 
lie, 122, 30 1. C. 235, See also Salebhai 


5 


V. Sajiabn (1012) 30 Horn. Ill, 12 I. C. 702. 
(o) KaMaola v. Nunerrudeen (1804) 18 Mad. 
201; Zoolrka Bibi v. Sped Zynul Abedwn 
(1004) 0 Bom. L. E. 10.58. 

(6) KaUloola v. A'nserrudeen (1804) 18 Mad. 201. 

(c) (1804) 10 Vcs. 522. 

(d) In re Itiland (1881) W. X. 173. 

(r) In re Macduff (1800) 2 Ch. 403. 

(/) Blair v. Duncan [1002] A. ('. 37. 

(a) Bunchordas v. Panatibai (1800) 23 Bora. 
725, 261. A. 71. 

(A) Gangabai v. Thavar (1803) 1 Bora. H. C., 

(i) Shahab-ud-bin v. Sohan Lai (1007) PiinJ. 
Bee. No. 75. See also Advocate-General 
v. Hormnsji (1005) 20 Bora. 375. 

0) Ameer All, Vol. I, 325. 
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wakfs (k). Mr. Tyabji takes the same view as Mr. Ameer Ali (1). The point, however, 
should not present much difficulty since the passing of the Wakf Act. Wakf as defined 
in that Act is a dedication for “ religious, pious or charitable” purposes recognised by the 
.VTiissalman law (see s. 101 below). Whatever purpose, therefore, is “religious, pious 
or charitable ” according to the Mahomedan law, can form the subject-matter of a 
valid wakf. In a recent Allahabad case it was held that a dedication of a portion of a 
Mahomedan’s property for the reading of fatehu and for Vmur-i-Khair (charitable pur¬ 
poses) including the maintenance of Ins poor relations and dependants, is not void for 
uncertainty (»i). As to the expression “ khayrai" sec the undermentioned case (n). 

Personal grant. —A grant may be made for a religions purpose, e.g., for an imambara 
such a grant is not necessarily wakf. It may bo a personal grant to the donee, and his 
heirs subject to the condition that the income should lie used for the imambara (o). 

147. Persons capable of making wakfs.— Every Mahome¬ 
dan of sound mind and not a minor may dedicate hi* property 
by way of wakf. 

Baillic, .'560. Sec as to majority, notes to s. 101 above. 

148. Form of wakf immaterial.—wakf may be made 
cither verbally or in writing. It is not necessary to constitute a 
wakf that the word “ wakf ” should be used in the grant (p). 

(Note that the provisions of the Indian Trustees Act Tl of 1882 do not apply to 
wakfs, see s. 1 of the Act.) 

A wakf may bo created by an Indenture of Trust in the English form in which case 
the legal estate in the wakf property becomes vested in the trustees {q ); or the founder 
of the wakf may simply appoint mutawalis to superintend and manage the wakf pro¬ 
perty in which case the property does not vest in the mutawalis (f). In the latter case as 
much as in the former, the mutawalis are entitled to sue for possession of the wakf pro¬ 
perty in the hands of third parties («). See s. 163A and notes thereto. 

149. Wakf may be testamentary or inter vivos.—wakf 
may be created by act inter vivos or by will. 

It was held at one time that a Shiah cannot create a wakf by wiU, but it has since 
been hold by the I’rivy Council that a Shiah may create a wakf by will as w ell as by an 
act inter vtvos (1). 

A wakf created by will is not invalid merely because it contains a clause providing 
that the wakf should not operate if any child should bo born to the testator in his life 
time. The reason is that a testator has the power in law to evoke or modify his will at 

Muhammad Ilamid v. Mian Mahmud 
(1928)50 I. A. 92, 104, 4 lAh. 15, 28, (’22) 
A.P.C.384,77 I.C.1009. 

(q) Ram Charan v. Fatima liegam (1915) 42 
Cal. 93.1, 938, 27 I. V. 442. 

(r) Muhammad Jlimtam Ali v. Muihtaq Husain 
(1920) 47 I. A. 224, 42 All. 609, 57 I. C. 
329. 

(*) (1920) 47 I. A. 224, 42 AU. 609, 57 1. C. 329, 
supra. 

(0 Baqar Ali Khan v. Anjuman Ara Begam 
(1902) 25 AU. 236, 30 I. A. 94. 


(*) Wilson, e. 322, pp. 314-345. 

(/) Tyabjl,p 596. 

(in) Mukarram v. Anjiimaa-un-Xtssa (1923) 
45 All. 152,69 1. C. 846. (’gl) A.A. 223. 

(n) .tdvorate-Ofneral v. .hmhabai (1917) 41 Boin. 

181, 282-284, 31 I. 0 106. 

(o) Muhammad Bum v Yndgar (1924) 61 T. A. 

192, 51 CnI. 446,801.0.645. ('24) A.P.r.lOO. 

(p) Jttran Pas v. Shah Koobeer-ood-lHn (1840) 

2 Sr r. A. 390: Sahq-un-Mssa v. Mali 
Ahmad (1903) 25 All. 418 ISlilali law]; 
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any time he likes, and he may therefore revoke a wakf created by will even without 
reserving any express power in that behalf (ii). 

150. Limits of powa to dedicate property by way of wakf.— 
A Mahomedan may dedicate the whole or any part of his pro¬ 
perty by way of wakf. But a wakf made by will or during 
marz-ulrtnayi, cannot take effect to a larger amount than the 
bequeathable third without the consent of the heirs. 

Hed , 233 ; Baillio, (>12 The »ame is the rule of Shiah law (w). 

A testamentary wakf is but a bequest to charily, and it is therefore soveriicd by the 
provisions of s. 104 above relating lo wills. 

151. Delivery of possession and registration. —(/) A wakf inter 
vivos is completed, according to Abu ^"usuf, by a mere decla¬ 
ration of endpwnumt by the owner. A< cording to Muhammad, 
a wakf is not complete, unless, besides a declaration of wakf, a 
mutawali (superintendout) is appointed by the owner and pos¬ 
session of the endowed property is delivered to him [Hed., 233 ; 
Baillie, 550]. In Doc dem Jan Bibi v. Abdulla Barber it 
was held that the opinion of Abu Yusuf prevails in India, 
and that a mere declaration of wakf by the donor was suffi¬ 
cient to create a wakf. 'Phe High Court of Allahabad has 
held that the opinion of Muhammad is to be followed in pre¬ 
ference to that of Abu Yusuf («). The decision in Doe dem Jan 
Bibi was followed by the High Court of Calcutta in a recent 
case (//). It has also been followed by the Bangoon High 
Court (z). 

(2) The founder of a wakf may constitute himself the 
first mutawali (superintendent), and where he does so, no trans¬ 
fer of possession is necessary {a) [s. 164]. 

{3) Where by a wakfnamah the owner of an immove¬ 
able property dedicates the property to God and constitutes 
himself the first mutawali (superintendent), and reserves to 
himself the power of appointing mutawalis jointly with him or 
after his death, but the wakfnamah does not purport to transfer 


(m) Muhammad Aehan v. Umardarai (1906) 28 
All. 66:i; Abdul Kanm v. iShoJtabnma 
(1006) 33 Cal. 853. 

(e) Ali Hugain v. f’azal (1911) 36 AU. 431, 23 
I. C. 291. 

(to) 0838) Fulton, 345. 

(*) Muhammad Aztz-ud-din v. The Legal Be- 
memhrancer (1863) 15 All. 321; Muhammad 
Yunu* V. Muhammad (1921) 43 AU. 487, 
621. C. 806. See also Banubai v. Namngrao 
(1907) 31 Bom. 250. 

(y) Janjira v. Mohammad (1922) 49 Cal. 477, 
485-488, 67 1. C. 77, (’22) A. C. 429. 


( 2 ) Ma E Khin v. Maung Sein (1024) 2 Raug. 

408, (’25) A. K. 71, 88 I. C. 167. 

(<t) Abdul Bajak v. Jimbabai (lull) 14 Bom. 
L. R. 205, 300, 14 I. C. 988, Muhammad 
Ruzlam Ali v. MutUnq Ifuiain (1020) 47 
I. A. 224, 227, 42 AU. 609, 612, 57 I. C. 
329; Hueeanbhai v. Advocate-deneral of 
Bombay (1920) 22 Bom. L. R. 846, 57 I. C, 
901; Janjira v. Mohammad (1022) 40 Cal. 
477, 488, 67 I. C. 77, (’22) A. C. 429; Abdid 
Jalil V. Obed-uUah (1022) 43 All. 416, 62 
I. C. 725 ; Muhammad Zain v. Nur-ul- 
Haean (1923) 45 All. 682, 74 1.0. 142; 
lafaezdl v. Majid-uUah (1924) 5 Lab. 59. 
79 I.C. 120, (’24) A. L, 432. 
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the ownership to trustees as in the case of an English Indenture 
of Trust, the wakfnamah does not require registration (6). 

Jiitfnlinii.—Vihcro. there is neither a declaration of wakf nor delivery of possession, a 
were inteution. to set apart property for charitable purposes is not sufficient to create a 
wakf, even though it may bo followed by actual ajijiropiiation, as in the case of a 
flcfinitc sum of money, by applying the interest to the intended purpose (c)- 

If a wakf inter vieos is created by a document, and establishes by its terms a 
religious or charitable trust, evidence is not admissible to show that the settlor had no 
intention to give effect to the trusts, and that the trusts were not in fact given effect 
to (d). But such evidence is admissible if the wakf is not created by a document (e), or, 
if it IS created by a document, the language employed in the document is ambiguous (/). 

Shiah law. —Under the Kliiah law, a wakf inter vivoi cannot be created by a mere 
declaration; there must also be delivery of possession: Baillie, Pait TT, 212. 

152. Revocation of wakf.— (/) A testamentary wakf, 
that is, a wtikf made by will, may be revoked by the owner 
at any time before his death (y) [s. 149]. 

A testamentary wakf, being no more than a heqneM tor religious or charitable pur¬ 
poses, may be revoked like any other bequest; see .s. lOS) above. A wakf created 
during marz-ul-maut stands on tiio same footing (h): see s 114 above. 

{2) Where at the time of creating a non-testamentary 
wakf, the wakif reserves to himself the power of revoking the 
wakf, the wakf is invalid. 

Baillie, ; Fatmabai v. The Adrorate-Oeneral of Bombay (1882) (i Bom. 42, .'ll; 
Aasoobai v. Soorhai (1900) H Bom. L. H. 245, 250-251; Fathvkvlti v. Avathalakvtti 
(1890) 00, 73-74; Ashna Bihi v. AwaJjadi (1917) 44 Cal. 098, 702, 37 J. C. 887. 

(d) But it is stated by Mr. Ameer Ali. on the authority 
of Kadd-iil-Mukhtar, that the wstkif can, in the case even of a 
non-testamentary wakf, reserve to liiinself, at the time of the 
dedication, the power to alter the beneficiaries of the trust by 
either adding to their number or excluding some, or to in¬ 
crease or reduce their interest in it [Ameer Ali, a ol. 1, 4th ed., 
p. 426, paragraph headed “ Bower to alter beneficiaries”]. 
In other respects a wakf infer ciros once completed cannot he 
altered or revoked. 


Hed.iya, 231-232: Baillie. 558; Oulam Hussain v. Ajt Ajam (1860) 4 Mad. H. C. 
44; Hidailooiinissa v. Afzul (1870) 2 N.-W. P. 420 [a Shiah case]; Abdur Rahim v. 
Narayandas (1923) 50 1. A. 84, 90, 50 Cal. 329, 336, 71 T. C. 040, (’23) A. P. C. 44. 

153. Wakf of mushaa. — ^A mushaa or an undivided 
share in property may, according to the more approved view. 


(.(*) 47 I. A. 82(. 42 All. 600, S7 I. C. 320, tapra, 

(c) Hnnubi v. JS’arauigrao (1007) 31 Horn. 250. 

(d) Kultotn Hibee v. Valam lloetein (1005) 10 

C. W. N. 449, 484; Luchmiput v. Amir 
Alum (1882) 0 Cal 176, 181. 

(«) Sahg Jtam v. Amjiul Khan (1906) All. Vf. N. 
159; Zootaia Jtibi v. Sped Zpnul Abedin 


(1904) 6 Bom. L. E. 1058,1067. 

(f) KuUom Btbee v. Gdam Uottein (1005) 10 
0. S. a. 440, 484. 

(ji) Muhammad Ahmm v. Vmardaraz (1906) 
28 All. 633. 

tfi)Sayed Abdula Sapad Zain (1880) 13 Bom. 
555, 560. 
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form the subject of a wakf, whether the property be capable of 
division or not. 

Excejption. —The wakf of a muslum for a inos(pie or for a 
tomb is not valid. 

liefl., 233 ; Baillio, 573. The approved oi)inion above referred tfi is that of Abu 
'N UMif. Acciordina: to Mnhammail, the wakf of a mushaa in property cupabh of partition 
is not valid, for h'' liohU that delivery of iiossession by the endovver to a mvtnwali is 
a condition necessary to the vahility of a wakf see s ir»I above. See as to mushaa, 
.s. 132-134 above. 

I54« Contingent wakf not valid. Tt is essentiiil to the 
validity of a wakf tliat tlic appropriation should not Ite nitide to 
depend on a vontingency. 

A .Mahomedan wife conveys her property to her hu.sband upon trust to maintain 
herself and hci ohildien out of the income, and to hand over the pioperty to the children 
on their attaining inajontv, ami in the event of her death without leaving children, to 
devote the income to certain religions uses. This is not u valid wakf, for it is contin¬ 
gent on the death of the settlor without leaving issue : Pathnkulh v, A ralhalnkuUi (IH8S) 
13 Mad. 66; VasamalJy v. Lhirnmhhoy (1911) 36 Horn. 214, 258, 12 I t' 225. Ho far 
as this particular illustration goes, it would bo a good wakf under the Wakf Act [see 
s. 101 below]. 

Baillie, 564. The same is the rule of Hhiali Law : Baillie, Bart If, 218 ; Syedn liihi 
V MurjhalJan (i). 

As to an alternative bequest to charity, seo s. 108 V above. 

155. Maintenance of settlor and payment of his debts, A wakf 
is not invalid because it contains a provision for the mtiinten- 
ance ami support of the settlor during his lifetinw; or for tlie 
payment of his debts out of the rents and profits of the endowed 
property [Wakf Act, see. (3), cl. (b)]. 

[(a) A Haniifi .Mahomedan female conveys her house to her hiishand upon trust 
to pay tho income of the house to her during her life, and from and after her death 
to devote tho whole of it to certain charitable purposes. This is a valid wakf, though 
the charitable trust is not to come into effect until after the founder’s death : Ileilaya, 
237; Doe dern Jan Beebee v. Abdoolah (1838) Fulton’s llep. 345; Falmabibi v. Adi'orale- 
Oeneral of Bombay (1881) 6 Bom. 42, 51-52; Caesamally v. .S’lr Currimbhoy (1912) 36 
Bom. 214, 12 1. C. 225; Muhammad Zain v. Nur-ul-IIasan (1923) 45 All. 682, 74 I. C. 
142; Ma E Khin v. Maung .SV» (1924) 2 Rang. 49.5, 88 I. C. 167, (’25) A. B. 71. 

(b) A Hanad Mahomedan executes a deed of wakf by which he directs that the 
income of tho property dedicated should in the first instance bo applied for the payment 
of his debts, and after the debts are paid, towards certain religious and charitable pnr- 


( 1 ) (1902) 24 All. 231 The actual decision in l v. Anjaman Ara Begxm (1902) 2.'i All 236, 
this case cannot be supported since the 30 I. A. 94. 

I’riry Council ruling in baqar AH Shan \ 
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poses. This is a valid wakf, though the charitable trust is not to come into operation 
until after nil the debts have been paid: Luchmiput v. Amir Alum (1882) 9 Cal. 176 ; 
Javjira v. Mohammad (1922) 49 Cal. 477, 483, 67 I. C. 77, (’22) A. ('. 429 [a case under 
the Wnkf Aft]. Such a wakf is not valid under the Shiah Law : see below “ Shiah 
law.”] 

Life-inlerest for settlor. —Note that a Sunni Hanafi Mussalman may reserve a life- 
interest for himself by the deed of wakf. He may also provide for the payment of his 
debts out of the income of the wakf property. A Shiah Mussalman cannot do either 
of these. See below “Shiah law.” 

Shiah law. —According to the Sunni law, the settlor may reserve the usufruct the 
endowed property for himself for his life. According to the Shiah law a wakf is not 
valid unless the settlor divests himself of the property from the date of the creation of 
the wakf (j). Hence a settlor according to that law cannot reserve any portion of 
the income of the wakf property to himself during his life. If he reserves the whole 
income to himself, the wakf is wholly invalid. If he reserves a portion of the income, 
say, one-third, the wakf is invalid as to one-third of the corpus, but valid as to the 
remaining two-thirds (I). But he may create a life-interest in favour of another person, 
e.g., his wife (1). 

Again, according to the Shiah law, a wakf is not valid, if it provides for the payment 
of the settlor’s debts. The reason is that according to that law the settlor should divest 
himself of all interest in the property dedicated, and reserve nothing for himself either 
direetly or indirectly (w): Baillie, Part II, 219. 

Wakf Act. —The present section is practically a reproduction of s. 3, cl. (b) of the 
Wakf Act. That section applies to Hanafi Sunnis only. It does not apply to Sunnis of 
other sects, nor docs it apply to Shiahs. 

156. Wakf by immemorial user.—When land has been 
used from time immemorial for a religious purpose, e.g., for the 
purpose of a burial ground, then the land is by user wakf, 
though there may be no evidence to show when or how it was 
originally set apart for that purpose (w). 

157, Wakf property cannot be alienated or attached.— 

When property is dedicated by way of wakf, the ownership 
is deemed to be transferred from the dedicator to the Almighty, 
and all proprietary rights of men are thenceforth extinguished 
in the property (o). The property therefore cannot be 
alienated (/>) except in the cases mentioned in secs. 168 
and 169, nor can it be attached (q), nor can it pass to the 
heirs of the dedicator on his death. 


{)) .III /lain V .^antval J)a» 0919) 41 -411. 34, 
4ft I. C 212. 

(*) BrUUc, Flirt n. 21ft: Iliiji Knhib v. Mrhmm 
II,bee (1872) 4 N. W P. l-W; Hamid Ah 
\. Mujauar llutain (1002) 24 .411 2.’iT. 

(I) Muhammad .ihsan Vmardarz (1000) 28 

im) Hamid Ah \ .Ui/^nirar (1002) 24 All 257, 20.1, 


(B) Court 0 / Wants v. Ilahi Baksh (1012) 40 Cal. 
207, 401. A. 18. 17 I. C. 744. 

(o) See Jman Doss Saku v. Shah Kubeeruddsn 

(1840) 2 M. T. A. 300. 

(p) See Afinuin v. Hamid ud-Din (1010) Tah. L.J. 

({) See Muhammad Ismail v. Muhammad (1021) 
43 AU. 608, 02 I. C. 004. 
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Hed., 231, 232; Baillie, 558-560 ; Mutu Ramanandan v. Yava Leivai (r) ; Kuifayan 
V. Mammanna («). 

158* Doctrine of cypres. —^Where a clear cliaritable in¬ 
tention is expressed in the instrument of wakf, it will not be per¬ 
mitted to fail because the objects, if specified, happen to fail, 
but the income will be applied for the benefit of the poor or to 
objects as near as possible to the objects which failed (t). 

Shiah lav^ — The same is the rule of Shiah law : Baillie, Tart II, 210. 

^ Family Settlements by way of Wakf. 

History of the Waif Act. —Tn or icr to understand what follow s. wakfs may be divided 
into two classes, •(1) public, and (2) p.dvate. .i public wakf is oiir which is exclusively 
for a religious or charitable objec'... A private wakf is a wakf which includes provisions 
for the benefit ot the settlor’s family, uis chUdren and descendants; it is really a wakf 
in favour of vnborn. (Icscendanta, and is technically called v'akf-alal-aulad. In two 
cases it was laid down that “ to constitute a valid wakf there must be a dedication of 
property solely to the worship of God or to religious or to charitable purposes («), 
in other words that a private wakf could not be recognised by a Court of law. But this 
extreme view was soon rejected (i ), and private wakfs came to bo recognised subject 
to certain limitations. The question is to what extent they were recognised before the 
Mussalman Wakf Validating Act VI of 1913, and to what o\.tent they are recognised 
under that Act. We proceed to answer this question, dividing at the same time private 
wakfs into two classes:— 


I, Wakfs in fauout of the settlor’s family, children, or descendants, without any 
ultimate trust for the poor or for other religions or charitable purpose, as where a Mahnmedan 
settles property for the benefit of the children and descendants v'lthout declaring that in 
the event of the extinction of the family, the income shall be apjilicd for the benefit 
of the poor or for some other charitable object. >Such a trust wa', invalid according to 
the decisions prior to the Wakf Act (w). It is also invalid under the Wakf Act: sec the 
proviso to s. 3 of the Wakf Act reproduced in sec. 161 below. 

II. Wakfs in favour of the settlor’s family, children or descendants, along with an 
ultimate trust for the poor or for other religious or charitable objects. -According to tha 
Privy Council decisions prior to the Wakf Act, such a wakf is valid, if “there is a 
sub^ntial dedication of the x>roperty to charitable uses at some period of time or) 
other’’ (x). But if the primary object of the wakf bo the aggrandisement of the) 
family, and the gift to charity is illusory whether from its small amount or from itsj 
uncertainty and remoteness, the wakf in favour of the family is invalid and no effect' 
can bo given to it. It was so held by the Judicial Committee of the Privy Council in 


(r) (1017) 44 I. A. 21, 40 Mad. ll«, 39 I. C. 235 
(») (1912) 35 Mad. 080, 683, 18 I. 0.195. 

(() Kulsom Uxbee v. G'olam Hoisein (1005) 10 
C. W. N. 449, 484-48,5; Salebhai \. Bai 
Safialm (1912) 36 Bom. Ill, 12 1. C. 702. 

(u) Abdul Ganee v. Iluisen Miya (1872) 10 ISoin. 

H. 0. 7; Mahomed UamiduUa v. Lotful Uuq 
(1881) 8 Cal. 744. 

(v) Luekmiput v. Amir Alum (1882) 9 Col. 176; 

Mahomed AhtmOta v Amarchand Kundu. 


(1880) 17 Cal. 408, 509,17 T A. 28. 

(w) Abdul Ganee v. Ilueeen Miya (1873) 10 Bom. 
It. U. 7, Snammudin v. Abdul Gafur (1888) 
13 Bom. 264, alllrniL-d by the Pilvy Council 
on appeal sii)>-nomino Abdul Gafur v. 
.Vtaumnmtin (1802) 17 Bom. 1, 19 I. A, 
170. 

(*) Mahomed Ahtanvlla v. Amarchand Kundu 
(1899) 17 Cal. 1, 498, 509, 17 I. A. 28. 
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the year 1894 in Ahdul Fata Mahomed ▼. Rasamaya (y). Under the Wakf Act, such 
a wakf is perfectly valid, whether the gift to charity he substantial or illusory. 
•See ss. 3 and 4 of the Wakf Act reproduced in sec. 161 below. 

In Ahdul Fata Mahnmed'e case referred to above, the income of the wakf property 
was to be applied in the first instance for the benefit of the settlor’s descendants from 
generation to generation, and the trust in favour of charity Mas not to come into 
operation U7itil after the extinction of the whole hne of the settlor's descendants. Their 
Lordships of the Privy Council held that the gift to charity was illusory, and that the 
jhole object of the settlor was to create a family settlement in perpetuity, and that the 
provision for the settlor's family was therefore invalid. In the course of the judgment 
their Lordships said :—• 

“ As regards precepts, which are held up as the fundamental principles of Mahome- 
dan law face sec. 24], their Lordships arc not forgetting how far law and religion are 
mixed up together in the Mahomerlan communities; but they asked during the argument 
how it comes about that by the general law of Islam, at least as known in India, simple 
gifts [Hiba] by a private person to remote unborn generations of descendants, successions 
that is of inalienable life-interests are forbidden; and whether it is to be taken that the 
very same dispositions, which arc illegal when made by ordinary words of gift, become 
legal if only the settlor says that they are made as wakf in the name of God, or for the sake 
of the poor. To those questions no answer was given or attempted, nor can their Lord¬ 
ships see any.” 

The decision of the Privy Council in Abul Fata Mahomed's case caused considerable 
ilissatisfaction among the Jfahomerlan commnniiy in India. There is no doubt, so far 
as the Fatawa Alumgirt filaillie, p. 576 et seq.^ goes, that a family settlement with 
an ultimate gift to the poor, is valid as a wakf. .Such a settlement may be in favour of 
unborn persons ; it may create successive life-interests in favour of such persons; it may bo 
” a perpetuity of the worst and most pernicious kind,” but all this, so the community 
aigucd, was alloMcd by their own law. The Goveniment of India was thereupon 
put into motion, with the result that an Act was passed in 1913, called the Mussalman 
Wakf Validating Act, the object wheieof was to remove the disability and hardship 
created by the said decision. But the said A<t, it has been held, is not retrospective, 
and it is therefore necessary to state in jirecisc terms what the law was before the 
passing of the Act. 

159. Law relating to private wakfs before the Wakf Act.— 

To constitute a valid wakf, it was not necessary, even before the 
Wakf Act, that the property should be solely dedicated to reli¬ 
gious, pious or charitable uses (z). A valid wakf could be 
created, even before the said Act, for the maintenance and 
support of the settlor's family, children or descendants, pro¬ 
vided that— 

(a) there Avas an ultimate gift of the whole property to 
charity, that is to say, the ultimate benefit was 
reserved for the poor or for any other religious, 
pious or charitable purpose ; and 


(v) (1894) 22 Cal. «10, 624, 22 I A Tfl. 

( 2 ) XhU cxtrrnio view was taken in Abdul Gauee 
V. Ilusien Miya (187») 10 Bom H. C. 7 at 
p. 12, and It was adopted In Mahomed 
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(b) the gift to charity was sabstantial [ills, (a) and (e)]. 

But if there was no ultimate gift to charity [ill. (b)], or, 
if there was such a gift, it was illusory, that is, it was small 
in amount [ill. (c)], or was too remote [ill. (d)], the provision 
for the settlor's family was held to be invalid. 

Under the W.ikf Act ii Mahumedaii may tlic irhole imome of the endowed 

property for the inrunteniiiico and'iiip]>r>rt of liii d- wend itilt from (ii’neration to yeiieralion, 
provided there is an •ultwia'p. mlt to eharily l'>. ItU ) Prior to th(‘ Act, siicli a iralf was 
invalid as bcinf; illu-'Oty. See the eases eited in the idii.stratioiis below. 

[A’ote.—Tn the followini' illustiations, the expression “old law ’’ iiienns the law 
as settled by the Pii\,\ Couiml dei isioii. belor*- the passing of tlie Wakf .Net. 

(a) A Mull' iiedan eon\ej.s feitau propert'' lo a imitawali, .1. Ji., with direetion 
out of the prulits of the endowed lands to deliaj the e\peii.se.s of a mosque, to give alms 
to iiiendieaiits. to edueale jioor students, aiul lo utilize the .suiplii.s for tlie iiianiuges, 
burials, and < iieunieision ot the iiieniber.s of .1. //.‘s famil.v Heie there is an ultimate 
deduation of tlu' whole projieilv to ibarity. And. further, the deilieatioii to ehiiiity is 
substantial. It is not too remote as it is in ill. (<l), foi it is not postponed until tbo 
extirietion of the whole line ot the desiendants of ,1 J{. This is theiefore a valid wakf : 
Muzhurool Jfvij v. Piihrn) (1870) 13 W. 11. 23.»; Ih-iki Pnixad v. lixnl I'Hoh (1892) 14 
All. 375. [Hmli a wiiKf, it need liardl.i be said, is also valid under the Wakf Ael.|I 

A'o/e.—Tn Muzhuiool Iluq's ease Kemp, .T., said : “ We an- of opinion that the mere 

charge upon the profits of the estate of lerlain items whieh must in the eoiirse of time 
neeessarily cease, being confined lo one fainili/, and which after they lapse will leave the 
whole, proper!n intact for the original purpo.ses for whuh the endowment was made, 
<loes not render tlie endow nieiit invalid under the Mahomedan law." This w as approved 
by the Privy Council in the case cited in ill.(e) below. 

/ (b) A executes a document purporting to settle as “wakf” immoveable 

'properties on his wife, hi.s daughter and her ileseeiidants. Thi* deed does not 
contain any provision for the application of the iiKome in the event of the family be¬ 
coming extinct. This is not a valid wakf under the old law, as there is no ultimate 
gift to charity; Abdul Oafnr v. Nizammuditt (1888) 13 Horn. 204, affirmed on appeal 
by the Privy Coum il, sub nomine Nizamuddin v. Abdul f«V//«r (1892) 17 Horn. 1, 19 I.A. 
170; Abdul Oanee v. llnsaen Miya (1873) 10 Bora Jf.C 7. fQuo’re whether thi.s is a, 
valid wakf under the Wakf Act; see notes to s. lliO under the head “The ultimate 
benefit for the poor should be reserved exj)res.sly or impliedly,’'] 

(c) A Mahomedan executes a document purporting to be a wnkfnnmah, which 
begins with a dedication of his entire properties for certain religious purposes, namely 
for defraying the expenses of a mosque and two schools, and for aadtr warid. The de¬ 
dication is qualified by the words “ in the manner provided by the following paragraphs ” 
and these paragraphs contain provisions for the appointment of the settlor's sons and 
descendants as rnutawalis and for their salary, and for the maintenance and support 
of his family and descendants from generation to generation. The only provision for the 
religious works is that the rnutawalis should continue to perform them according 
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to cuitom, and chis requires a mry smnU expenditure compared to the income. The effect 
of the deed as a whole is that, while it professes to dedicate as wakf properties bringing 
in an annual income of about Rs. 12,000, it leaves it to the members of the family, who 
are as miituwalis to retain the control and management, to spend what is customary 
for the .Slid religious purposes, and to take as much as they like for themselves and the 
members of the family for all time on account of salary as maintenance. Thisis not 
a valid wakf under the old law, for the main purpose of the settlement is the aggrandise- 
itienl of the selllor'a family, and the gift to charity is illusory by reason of the smallness 
of tis amount: Mahotned Ahsanulla v. Amarchand Khandu (1889) 17 Cal. 498, 17 I. A. 
28; Muj%b-un-nissa v, Abdur Rahim (1900) 23 All. 233, 28 I. A. 15 [where the income 
to bo devoted to charity was left entirely to the mutawali for the time being] ; Muhammad 
Munavnr v. Razia Jiiii (190.5) 27 All. 320, 32 I. A. 86 ; Fazlur Rahim v. Mahomed Obedul 
1903) 30 Cal. 600. [This is a perfectly good wakf under the Wakf Act.] 

Note. —In Mahomed Ahsanulla's ease their Lordships of the Privy Council observed : 
“ If indeed it were shown that the customary uses were of siuli magnitude as to exhaust 
the income or to absorb the bulk of it, such a circumstance would have its weight in as¬ 
certaining the intention of the grantor.” Accordingly, where a Mahomedan dedicated 
certain property, jf which the average annual income was Rs. 850, to the performance 
of fatehah and kadarn sharif ceremonies, and it was found that according to the custom 
prevailing in the country the amount required for the ceremonies was Rs. 500 per 
annum, it was held by the High Court of Allahabad that the dedication to religious 
purposes was substantial and that the wakf was therefore valid: Phul Chand v. Akbar 
Yar Khan (1890) 19 All. 211. 

(d) Two Mahomedan brothers c'ceeute a deed purporting to make a wakf of all 
their immoveable properties for the Inmefit of their ehildien and their descendants from 
generation to generation, and, on total failure of all their descendants, for the benefit of 
widows, orphans, beggars and the poor. The provision for tho settlor's children and 
their descendants is void according to the old law, for the gift to the poor is too remote, 
as it is not to take elTeet until tho total extinction of all the descendants of the settlor : 
Abdul Fata Mahomed v. Kasatnaya (1894) 22 Cal. 619, 22 I. A. 70. [This is expressly 
declared to bo a good w'akf under the Wakf Act: see s. 4. of tho Act reproduced in 
sec. 101 below.] 

In the above case their Lordships of the Privy Council said: “ If a man were to 
settle a ororo of rupees, and provide ten for the poor, that would be at once recognised 
as illusory. It is equally illusory to make a provision for tho poor under whieh they 
are not entitled to receive aru|)cc till after the total extinction of a family; possibly 
not for hundreds of years; pos-sibly not until the property had vanished away under 
tho wasting agencies of litigation or malfeasance or misfortune; certainly not as lung 
as there exists on the earth one of those objects whom the donors really cared to maintain 
in a high position. Their Lordships agree that the poor have been put into this settle¬ 
ment merely to give it a, colour of piety, and so to legalize arrangements meant to 
servo for tho aggrandisement of a family.” 

(e) Two Mahomedan brothers execute a deed whereby they settle lands of the 
value of Rs. 20,000 in trust to apply an indeterminate portion of the income for the duo 
performance of customary fatilia for ancestors and to alms giving and to apply tho resi¬ 
due of the income in perpetuity fur the benefit of the settlor’s sons and their descendants 
without power of alienation. The amount required for fatiha and alms-giving is estimated 
by the Court at Rs. GOO per annum. The total income of the trust estate is estimated 
at Rs. 1,500, leaving a balance of Rs. 900 for the benefit of the .settlor’s descendants. 
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It was hold by their Lordships of the Privy Council that though only two-fifths of the 
income would bo devoted to the charity, and throe-fifths would go to the family, the 
effect of the deed was to give the property in substance to charitable uses, and that the 
deed was therefore valid. Their Lordsliips said: “ But these figures may vary. Thej' 
are not fi’ccd and unalterable. The income may fluctuate or decrease permanently 
and the needs of the charity may expand even. The paramount puipose of the grantors 
was evidently to provide for all the needs of those ebatities up to the limit of the trust 
funds, the incoine rci-eivcd from the land. Those iieeda are the first burden ujio.n that 
income. It is the. residue, which may be a dwindling sum, that is given to the family. 
The contention tli.it, because the share of the income going to the family is at jircsent 
larger than that going to the chanties, the effect of the deed is not to give the projierty 
in substance to the family, and that therefore it is invalid as a deed of iiakf, is, their 
Lord.ships think, entirely unsound”; Mutu Ramanandanw YaiaLcirai (1917) 44 I. A. 
21. 40 Mad. 116, 3'i I. C. 235.] 

Failure of family trusts: tis efjeit upon suhsegvrnl trusts fur chanly.—^\\\iiioso that 
the gift to charitj' is too remote as m ill. (d), and the tiusts in favour of the settlor’s 
family are thereuj 'ii declared to be inva'id, doesthi- failiiro of the family trusts involve 
the failure of the sub.scqueiit gift to charity .so as to entitle the settlor or his heirs to 
recover back the .settled projieitics from the rnutawali ? In Falma Jiibi v. The 
AduKnte-General (n), the High Court ol Bombay held that even it the trusts in favour 
of the family were not enforceable, the subsequent trust for charity did not fail with 
them, but that it was accelerated and took effect immediately, and the settlor was not 
therefore entitled to get back the properties. That case was decided 13 years before the 
decision of the Privy Council referred to in ill. (d) above*, and the Court was inclined to 
the view that the trusts for the settlor’s family were valid. Since the I’rivy Council 
decision, however, it could well Iks said of the .settlement that w as before the Bombay 
High Court, that “ the poor had been put into the settlenu*nt ineix'Iy to give it a colour 
of piety,” and if the trusts in favour of the family are void on that ground, there is no 
reason whj' the gift for the poor, which is merely colourable, should be enforced by the 
Court. The question now under consideration did not arise in any of the cases before 
the Privy Council, but in two of them the decree of the Higli Court which was affirmed 
by the Privy Council proceeded on the assumption that the settlor's heiis were entitled 
to immediate possession from the rnutawali (6). This question cannot arise in cases 
governed by the Wakf Act, for under that Act a wakf is valid in its entirety, though 
the gift to charity is nut to take effect until after extinction of the descendants of the 
settlor. 

Failure of family trusts ; its effect upon concurrent trusts for charity. —Suppose that 
there is a concurrent gift to charity; suppose further that it is illusory by reason of the 
smallness of the amount, and that the trusts in favour of the family are thereupon 
declared to be invalid. Should effect be given to the concurrent gift to charity ? This 
question has been answered in the affirmative, but there is a difference of opinion as to 
the extent to which effect should be given to it as will apjiear from the following illus¬ 
tration :— 


A Mahomedan executes a deed purporting to be a wakfnama providing for the 
payment of Bs. 76 per annum out of the income of the property to the poor, and Bs. 400 


(a) (1881) e Bom. 42. 

(b) Itahomed AhtamUla v. Amarchani Kundu 

(1889) 17 Csl. 398, 17 I. A. 28 [where it 
was held that the wakf being void, a credi¬ 
tor ol one ol the heirs was entitled to attach 


ills share in the endowed property]; Mu¬ 
hammad Munavar v. Raiia Bibi (190S) 
27 AU. 320, 32 I. A. 83 (decree for the 
settlor’s heirs In a suit by them for their 
share of tlie endowed property, the wakf 
being void]. 
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per annum to his t liildreii and their descendants “ from generation to generation. ’ Here 
the gift to chanty is Illusory by reason of its smallness. The family trusts, therefore, 
fail, but the gift to chanty is valid, aecordinj' to the Calcutta (c) and Bombay (d) Jljgh 
Courts, to the c .tent of B.s. 7.5 per annum; according to the .Madras High Court, it is 
valid to the e\teiit of the etUirc incoino (Its. 4()0) of the property (r). TJic Madras deci- 
sioii, it i-i .■'iiiinutti'd, IS a residt of the ini.sajipliciifion of the 3Iahonicdan doctrine of 
eyprr.s (J) Im'c s. 1.58J. 

.\ cii-.e Iik(> tin- one we are now dealing with cannot aiisc under the WiiKf .4( t, 
for under that Act llie wiiole wakf i.s valid. 

Finn till mriiiKjfmnil hused on aii iiieidtd irakj. — A e.xccutcs .i deed of wakf. After 
• I’s dc-alli some of ins heirs biing a suit against the miitawali and ottier lieiis to set aside 
the wakf on the ground th.at the gift to chanty is illusory. The suit is compromised and 
ail agrc'ciiK'iit is made whci-ehy the iiieinlK'rs of the family agic'c that the wakf is \alid 
and that allowiiuccs fixed thereiindc'r should be paid out of the income to named iiuun- 
bers of the family and ufion the death of any of the named persons to his heirs. The 
agreement being for consideration, it is enforceable as constituting a valid charge upon 
the property, although the wakf is invalid (</). 

Lnintiition.- -.\sfo the ]>eriodof limitation for a suit to recoiei possession of endow¬ 
ed property on the ground that the wakf is void, see the undeimentioned cases (A). 

160. Law relating to private wakfs under the Wakf Act.— 
The Mussaliimn Wakf Validating Act VJ of lOl.'i is not rotro-s- 
pective (t), tliat is to ssiy, it does not apply to wakfs creatt*d 
before the dfite on which it came into force [t.e., 7th March 
By the said Act it is provided in effect as follows : — 


(1) It is coTnpetent to a Mahomedan to create a wakf 
for the intiintenancc, and support wholly or partially of his 
family, children, or descendants, and, wh‘»re the person creat¬ 
ing a wakf is a Hiinafi Miissalman, also for his own main¬ 
tenance and support during his lifetime (‘v for the paywvnt of 
his dohts out of the rents and profits ol the property dedicated, 
provided that the ultimate benefit i.s in such a case “ expressly 
or impliedly ” reserved for the poor or for any other purpose 
recognized by the Mahomedan law as a religious, pious or 
eharitabk' ])urpose of a permanent character. 


(-•) Bxkanx Miya v .slink Lai (18<J2) 20 Cal. 11«, 
204, 22;>. foIIiiwiiiK Miiliomrd Ahfanulla v. 
Amarrhanil Kundii (1880) 17 Cnl 498, .Sll, 
17 I. A. 28. 

(i/) Mahomed V iUnA»m«J(100H) I Horn T.. B 624; 
AbdiU Jlajak v. .Jimhabai (1911) 14 Horn. L. 
B. 29.’i, :HI2 14 I, C, 988, following 17 Cal. 
498, mipra, 

if) Bamnnadhan v Vada (1910) 34 Mail 12, 18- 
20, 6 I C.I., 1 c. on app, to i* r (1917) u 
I. A. 21,40 Mad. 116, 39 1 0. 23.3. 

(f) Sre .Mn:linr Hvenm v Abdul (1911) 53 All. 

400, 4O.-,-4O0, 41.3, 9 10 753. 

(y) Khajeh Solrhman y Xaieab Sir Sahmullah 
(1922)49 1. A 1.33,49 Cal. 820,69 I C. 138, 
(■22) A l>.0.107. 


(A) Mahomed Ibrahim v. Abdul Latif (1912) 37 
Koni. 447, 460-163, 17 I C 689, Muhamad 
Munarar v. Itazia llxbi (1905) 27 All. 320, 
324. .32 I \ 86, in appeal from 21 All. 320 ; 
AMwf Oanee v Uuesen Mtya (1873) 10 Bom. 
M. C. 7,15-16. 

(t) Khaxfh Solehmim v. KawaJb Sir Satimullah (1922) 
49 I. A. 1.33,49 Oal 820, 091. C. 138, ('22) 
A.P.C. 107. Amir JiiHy. AtUabibi (1914) 
30 Bom. 663, 29 I. C. 906 ; Kahimunuta v. 
Sheikh Manik Jan (1914) 19 Cal. W. N. 76, 
70, 27 I. C. 96 : Mahomed Bukth v. Bewan 
Ajmer (1916) 43 Oal. 158, 32 1. C. 701 . 
Mutu Bamanandan v. I'ava Lemax (1017) 44 
I. A. 21, 26, 40 Mad. 116,121, 891.0.235; 
A'aim-ul-Hai v. Muhammad (1010) 41 All. 
1,481.0.94. 
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(2) No such wakf is to be deemed to be invalid merely 
because the ultimate benefit for the poor or for such purposes 
as aforesaid is postponed until after the extinction of the family, 
children or descendants of the person creating the wakf [Wakf 
Act, ss. 3-4]. 

Sec the illustrations to s. 159 above * 

As under the Privy Council decisions, .so under the Wakf Act, it is absolutely necessary 
to the validity of a wakf that there should be an idlimale dedication of tlic whole property 
to charity. But wliilc according to the Piivy Council ilecisions, a wakf is not valid unless 
tho concurrent gift to chanty was Mibhlaiilial. a wakf cicated after the passing of the 
IVakf Act is valid even it there be no roiicMr/cM/Loft to charity at all. The result is that 
aMahomedan inaynow create a wakf ft u (he benefit of his descendanls in perpetuity, and 
may not give any portion of tho ii'eonn> to i hniity so lon<> as any of his descendants is in 
e.\i.stcnce, iirovided there is an ulhmnlc gift (•■ chanty. 'I'liis is m aceoidance, with the 
view of ilahoinedan law as taken bv We t. r.ni Fiilma liili v. The Adrncate-GeneraHj), 
by h'arran, J., in Amrvtlal v. 8haik (/). and by Ameer All, J., in liihtni Miya v. 

Shuk TjuI (/). In the former ease, U'osl, J.. said ; 

“ If the condition of an ultimate dedication to a pious and unfailing purpose be satis¬ 
fied, a wakf is not made invalid by an intermediate settlement on tho founder’s children 
and their descendants. 'I'he benefit these successively take may constitute a perpetuity 
in the sense of tho English law; but according to thoMahoincdan law, that does not 
vitiate the settlement, provided tho ultimate charitable object is clearly designated.” 

It need hardly be stated that the view taken by West, J., h'.irran, J., and Ameer AH, 
J., was disapproved by the Privy Council in Abdul FiiUi Mahomed v. Itnsamaya (m). Sec 
ill. (d) to s. 159. 

Tlw ultimate benefit fot the poor should be rescued eiptessly or /wp/ief/b/.—According 
to Abu Flanifa and Miihainmad, it is nocessarj to the comiiletcness or a wakf that tho 
ultimate benefit for tho poor should be ecpressly reserved. .‘Vecording, however, to Abu 
Yusuf, such benefit may lie reserved tmpUedly, and this can be done by tho mere use of 
tho word “wakf.” Thus according to Abu Yusuf, if n person simply says “ [give this 
land by way of wakf to Zeyd,” tho wakf is complete, and Zeytl has the usufruct for his 
life, and after his death, the iiicoine will go to the poor, though the jioor are not exjiressly 
mentioned (n). The Eatawa Abimgiri declare.s a preference for the opinion of Abu 
Yusuf (o). In tho first case cited in ill. (b) to s. 159, the High Court of Bombay held that 
the opinion of Abu llanifa and Miihanimad was to be preferred to that of Abu Yusuf, 
and it accordingly held that there being no cxx)re.s.s provision for tho ultimate gift to 
charity, tho deed was not valid as a wakf. This decision was upheld by the Privy Council 
on appeal (p). Is it intended by the word “impliedly ” which occurs in s. 3 of the 
Wakf Act to give effect to the opinion of Abu Yusuf ? If so, tho wakf in the Bombay 
ca.se above refered to fill, (b) to s. 1591 would lie a valid wakf under the Wakf Act. In a 
recent Rangoon case it was held that a mere declaration of wakf without specifying tho 
objects of tho trust is valid, the presumption being that tho property was dedicated 
for religious and charitable purposes (?). 

O') (1881) 6 Bom. 42, 53. (o) BalUle’s DlRCiit, p. 558. 

Ik) (1887) 11 Bom. 493. (?) Abdul flajur v. Nimmuddin (1892) 17 Bom. 1. 

(0 (1893) 20 (Jab IIB, 132-177. 19 T. A. 170. 

(m) (1804) 22 fal. 619, 22 I. A. 76. («) Ma K Khin v. Mautui Sein (1924) 2 Bang. 

(n) Hcdaya, p. 234. 49.'i, 511, 88 I. C. 167, (’25) A. It. 71. 
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16!. Text of the Mussalman Wakf Validating Act.—The 
following is the text of the Wakf Act 6 of 1913, which came 
into force on 7th March 1913 :— 

An Act to declare the rights of Mussalmana to make settlements of property bj* 
ay of “ wakf ” in favour of their families, children and descendants. 

Whereas doubts have arisen regarding the validity of wakfs created by persons 
professing the Mussalman f.rith in favour of themselves, their families, children and 
descendants and ultimately for the benefit of the poor or for other religious, pious or 
charitable purposes ; and whereas it is expedient to remove such doubts; It is hereby 
enacted as follows :— 

Short title and This Act (r) may be called the Miissalmans W'akf Vali- 

extent. dating Act, l!)13. 

(2) It extends to the whole of British India. 

2. Tn this Act unless there is anything repugnant in the subject 


(1) “ Wakf” means the jiermanent dedication («) by a person professing the 

.Mussulman faith of any projierty for any puri»o»e recognised by the Musaal- 
inan law as religious, pious or charitable ((). 

(2) " Hanafi Mussalman ” means a follower of the Mussalman faith who conforms 

to the tenets and doctrines of the Hanafi school of Mussalman law. 


3. It shall be lawful for any person professing the Mussalman faith to create a 
Power of Miissalmans which in all other resiiects is in accordance with the 

to create certain provisions of Mussalman law («), for the following among other 


(a) for the maintenance and support wholly or partially of his family, children 
or descendants, and 


(b) where the person creating a wakf is a Hanafi Mussalman, also for his own 
maintenance and support during his lifetime or for the payment of his 
debts out of the rents and profits of the property dedicated (v): 

Provided that the ull imatc benefit is in such cases expressly or impliedly {w) reserved 
for the poor or for any other purpose recognised by the Mussalman law as a religious, 
pious or charitable purpose of a permanent character tx). 


4. No such wakf shall be deemed to be invalid merely because the benefit reserved 
therein for the poor or other religions, pious or charitable purpose 
^v!ilfa°bVnu»)JSt * permanent nature is postponed until after the extinction 
rcinotencsB of of the family, children or descendants of the person creating the 
benefit Ui poor, eU-. , , , . ^ ® 

wakf (y). 


(r) The Act is not retrospective . (1814) 39 Bom. 
663, 26 I. C. 806; (1811) 19 t’al. W. N. 76, 
79, 27 I. C. 96. 

(») AccordinK to the Prl\y Count 11 derisions In 
17 Cal. 498 and 22 dal. 019. the dedication 
to charity should be It, need 

not be BO under tlie Art. Sec ss. 159 and 
160, and Uio notes thereto. 

(0 See s. 140. 

(It) bee ss. 140 to 164. 

<e) This is not a new provision. It is in accord¬ 
ance with the law as settled before the Act. 


It la Inserted here to give a completeness 
to ttie matter dealt with In the sectlonn. 
See s. 155 and the notes thereto. 

(tv) See notes to s. lOU. 

(*) This Is In arrordance with the dictum of 
West, J., In 6 Bom. 42, at p. 63, followed 
by Farrau, .r.. In 11 Bom. 493. 

(if) Contrast with this the observations of their 
Lordships of the Privy Council In 22 Cal. 
619, at p 034, and see ss. 20, 169 and 100 
and the notes thereto. 
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SavinK of local and Nothinginthis Act shall affect any custom or usage whether 

sectarian custom, local or provalent among Mussalmans of any particular class or sect. 

162* Succession per stirpes*—^In the case of a wakf in favour 
of descendants as contemplated by s. 3 of the Wakf Act, the 
succession is per stirpes^ and not per capita, contrary to the 
general rule of the Hanafi law of inheritance {z). 

163. Sons and daughters take equal shares.—In the case of 
such a wakf as is referred to in sec. 162, males and females 
take equal shares, unless it is otherwise expressly provided (a). 

As to dcHcciidants in the female line. '00 the undermentioned ras.es (<i). 

Of MutaAvnUs or Manager.^ of Wai f properfg. 

I63A. Mutawali* —A mntawali is a superintendent or 
manager of wakf yjropertv. If appointed by an indenture 
of trust in the English form, the wakf property vests in him as 
a trustee. If appointed orally or by an informal writing 
called wakfnamah, lie is more like a receiver appointed over 
property than a trustee and he has no estate in the property 
which he is appointed to manage ; he possesses powers over 
it but not an interest in it (c). 

A by a wakfnmiiah axipoints himself the first mutaaali of an immoveable property 
dedicated by him to charity, and appoints B and C to succeed him as mutawalis. After 
A'a death, his heirs take possession of the property, and refuse to deliver possession of the 
property to B and C alleging (1) that tho wakf is not valid, and (2) that the wakf property 
is not vested in B and C. The Court finds that tho wakf is valid. B and C are entitled 
to a decree for possession, though they are not trustees appointed by an Indenture of 
Trust and though tho wakf property i.s not vested in them as such (d). 

Tho question as to which of two or more rival claimants i.s entitled to act as muta¬ 
wali may be referred to arbitration. The appointment of a person as mutawali by an 
arbitrator is not invalid (e). 

164* Who may be mutawali.—(?) Subject to the provisions 
of sub-s. (2), the founder of a wakf may appoint himself (/) 


(z) Macnaghten, 341; Sayad Mahomed v. Sayad 
Qohar (1881) 6 Vom. 88, OO-Bl. 

(а) Macnaghten, 342; JlaiUic, 853 et aeq. 

(б) Abdvd Ganee v. Hiuen Miya (1873) 10 Bom. 

H. C. 7, at p. 14; {Shekh Kanmodm v. 
Nawab Mir Sayad 1885) 10 Bom. 110. 

(c) Muhammad Ruttam AH v. Mauhlaq Ihmein 
(1020) 47 I. A. 224, 42 All. 800, 57 I.C. 
329, Narain Da* v. llaji Abdiir Rahim 
(1920) 47 Cal. 868, 879, .58 I.C. 705; 
Vidya V. Balutami (1921) 48 I. A. .302, 44 
Mad. 831, 65 I. C. 161, ('22) A. P. C. 123. 


(d) (1920) 47 I. A. 224, 42 All 609, 57 I C. 329, 

»ttpra. 

(e) Moaizam v. Raza (1024) 40 All. 856, 81 I. C. 

851, (’24) A. A. 81. 

(/) Balllle, 601; Uedaya, 238; Balllle, Fart II. 
214; AdvoeaXe-General v. Fatima (1872) 
9 B. H. 0. 19; Abdul Ra}ak v. Jim- 
bahai (1911) 14 Bom. I,. R. 29.5, 14 I. C, 
988; Muhammad Ru*Uim AH v. Mushtaq 
Ilu*ain (1020) 47 I. A. 224, 42 AU. 600. 
57 I.C. 329. 
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or his children and descendants {g), or any other person, even 
a female {h) or a non-Moslem (i), to be miitawali of wakf 
property. 

But where the wakf involves the performance of religious 
duties, such as the duties of a .sajj^anishin (spiritual pre¬ 
ceptor [s. 175], a muezzin (crier), a JcJiatib (Koran-reader), or an 
Imam in a mosque, neither a female (/) nor a non-Moslem (k) 
is competent to perform those duties, though they may perform 
such of the duties attached to the wakf as are of a secular 
natWJJ,. 

(.'?) Neither a minor {i.e., one who has not attained 
puberty) Jior a jierson of unsound mind can be appointed 
mutawali (/). But where the office of nmtawali is hereditary, 
and the person entitled to succession is a minor, the Court may 
appoint another person, to discharge the duties of mutawali 
during tlie minority of tJie person entitled thereto (m). 


Wluiri' lli(' Mutdualis/itji with the (iflice of taJJadaiiishiH, <i woman oaiinot siic- 
coi'd to the tnulawahship cithet solely or jointly with another, the reason being that the 
itfTii'ii ol aajjadaiivihiii is a jiriestly olliic involving the peiformance of spiritual and 
religious ilutiea wliieh, according to Malioinedaii (aiinot be jicrlonued by a 

woman («). 

I65« Appointment of a new Mutawali. —Whenever any person 
appointed a mutawali dies, or refuses to act in the trust, 
or is removed by the Court, or the office of mutawali otherwise 
becomes vacant, and there is no provision in the deed of wakf 
regarding succession to the Office, a new mutawali may be 
appointed (o)— 

(a) by the founder of the wakf, if he be dead ; 

(b) by his executor (if any); 


(,,) jiallllr.OOl. 

(A) Jlalllip, 001, M'a/itil Mi Auhruff JIoHurin 
8 I'lil. 7:12, ^AnAnr Hanoo \ Aya 
Mahomfd (1007) Ciil IIM, 34 I. A. 46; 
Munmvarit Htyum v Mir MahapaUx (1018) 
41 Mad. 1033, :•! I 48». 

(1) Amoer All, Vol. I, S.'il. 

(1) tlimsam Hrtbre v. Hiismm Shfriff (1808) 4 
M. H. C. 23 : Ibrainbibi v JliuMtn Sheriff 
(1880) 3 Mad. y.'i [Afnjnrnr of a diirKaJ 
Mtiniiararu Hrgam v. Mir Mahapalh (1»18) 
41 Mad. 1033, 1038, 01 I. T. 48» [Imam 
of a mo8i]iir.1 Sbahoo Hanoo v Aga 
Mahomed (1007) 31 Ul. 118. 


(*) Ameer AH, Vol. I, 3.'.l 

(/) Balllle, 001; Ihraii \ .lAdoof Kanm (1891) 
19 (’al. 203, 210-220, Sped Ilatan v. Mxr 
Ilanan (1017) 40 Mad. 941. 38 I. C. 028 
(tn) (1801) 19 Cal. 203, 220, eupra ; Ejaz Ahmad 
V. Khalitn Hegam (1917) 39 All. 288, 37 
I C.885. 

(») ,Sniy«( U'>23)^^^2 Pat. 810, (’23) A. 

(o) Advorale-Uenerai v! Fatima (1872) 0 B. H. C. 
10; Khajeh SahmuUah v. Abdul Khair 
(1909) 37 Cal. 203 ; 3 I. C. 419; Phatmabax 
V. Ilajt Mu»a (1913) 38 Had. 401, 21 I. C. 
964. 
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(c) if there be no executor, the mutawali for tlie time 

being may, on his death-bed. appoint his own 
successor subject, however, to the provisions of 
s. 1U6 below; 

(d) if no such appointment is made, the Court may 

appoint a mutawali. In making the appointment 
the Court must have regard to the following 
rules: - 


(i) The Court should Jiot, (evoii if it Ixr assumed 

that it lias the power to do so) disregard 
the. dirtM-tions of the founder ('xcept for the 
manifest benefit of the endowment (/>); 

(ii) the Court shouhl not appoint a stranger, so 

long as there is any member of the founder's 
family in existence qualified to hold the 
office (q ): 


(iii) where there is a contest between a lineal des¬ 
cendant of the founder and one who is merely 
related to the founder but is not his lineal 
descendant, the Court is not bound to appoint 
the lineal descendant, but it has a discretion in 
the matter, and in the exercise of that dis¬ 
cretion it may appoint such relation in pre¬ 
ference to the lineal descendant (r); 


(iv) the right of management of religious insti¬ 
tutions such as Khangahs attached to Dargas 
is to be decided according to the prevailing 
usage, that usage being taken as an indication 
of the direction of the founder (.s). 

Baillie, 603-G04; Macnaghlev, i». 70, sec. 6, i>. 311, ca>c X. 

Clause (rf), sub-cl. (iii).—In Shahar Benoo v Aga Mahomed, cited in il. (iii), the 
founder was a Shiah, and his lineal descendant who claimed to be a|)|K)inted mutawali 
was a female of the Babi sect. The Court refused to ajipoint licr mutawali, saying that 
though she was not disqualified from acting a.s a mutawali, she bc*ing a female could at 
best discharge many of her duties only by deputy, and being a Babi she might not take 
a Eealous interest in carrying out the religious observances of the Shiah school for which 


(j>) Khajeh Salimvllah v. Abdtd Khair (1909) 
37 Cal. 263, 268, 37 I. C. 419. 

(}) 9 B. H. C. 19, ntpra. 


(r) Shahar Banoo v Aga Mahomed (1907) 34 
Cal. 118, 34 1. A. 46 

(«) Imualmya \. Wahadani (1912) 30 Bom. 308, 
14 I. C. 469. 
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the trust was f mnded, and the Court appointed as mutawali a relation of the founder 
though ho was not a lineal descendant of the founder. Their Lordships of the Privy 
(Council after stating that their attention had been called to the earlier texts said: 
“ The authorities seem to their T^irdships to fall far short of establishing the absolute 
right of the lineal descendants of the founder of the endowment, in a case like the present, 
in whieli tliat founder has not prescribed any line of devolution." 

Powers of Court .—As regards the management of public religious or charitable 
trusts, their Lordships observed in Mahomed Ismail v. Ahmed Moola (t) as follows : 

“ It has further been contended that under the Mahomedan law the Court has no 
discretion in the matter [i.e., appointment of trustees of the Tnosqiic in question] and 
that it must givo effect to the rule laid down by the founder in all matters relating to 
the appointment and succession of trustees or miitawalis. Their Lordships cannot help 
thinking that the extreme propo-sition urged on behalf of the appellants is based on a mis¬ 
conception. The Mii.ssalman law, like the English law, draws a wide distinction between 
public and private trusts. Generally speaking, in ca.se of a wakf or trust created for 
specific individuals or a deteiminate body of individuals, the Kazi, whose place in the 
British Indian system is taken by theC ivil Court, has, in carrying the trust into cxeeiit ion 
to give effect so far n.s po.ssiblo to the expressed wishes of the founder. With respect, 
however, to public religious or charitable trusts, of which a public mosque is a common 
and w ell known example, the Kazi’s discretion is very wide. He may not depart from the 
intentions of the founder or from any rule fixed by him as to the objects of the beiiefac,- 
tion ; but as regards management, which must be governed by circumstances, he has com¬ 
plete discretion, lie may defer to the wishes of the founder so far as they are conform- 
able to changed conditions and circumstances, but his primary duty is to consider 
the interests of the general body of the public for whose benefit t he t rust is created. He 
may in his judicial discref ion vary any rule of maiiagenient which he may find either not 
practicable or not in the best interests of the institution." In the case cited abovi*, 
the dispute was as regards the management of a Sunni mosque in Rangoon. The Sunnis 
of Rangoon arc some of them Randherias and some of them Soorties. The mosque 
was foundeil by a Randheria, it was subsequently rebuilt and improved with money 
the bulk of which was supplied by Randherias, and the management had been for about 
.50 years in the hands of Randherias. it was not alleged that they had mismanaged 
the trust. Under these circumstances their Lordships held that all other conditions, 
being equal, the Randheria section was perfectly entitled to manage and act as trustees 
of the mosque. 

166. Mutawali may appoint successor on his death-bed.— 
In the iibscncc of any provision in the deed of Wakf, or of any 
evidence of usage regarding the devolution of the office of 
mutawali, the mutawali for the time being may, on his death¬ 
bed, nominate his successor; but such appointment cannot be 
made if the founder is alive or if he has left an executor com¬ 
petent to make the appointment (m). [See s. 165.] 


(() (1010) 43 I. A. 127, 134, 43 Cal. 1085 1100, 
35 I. C. 30. See also/ftrnAiin Etmael 
V Abdoot Carnm (1908) 35 1. A. 151, 
1C4 [a caso from Mauritius]. 


(u) BaiUie, 604; Eiran v. Abdoot Karint (1891) 
10. Cal. 203, 219, ZooUta Bibi v. Syed 
Zynul Abtdm (1904) 0 Bom. I. B. 1058. 
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The appointment of a successor by a mutawali can only 
be made while on death-bed or in death-illness. A 
mutawali has no power to renounce the office and transfer it to 
another person while he is in good health (as distinguished 
from being on death-bed or in death-illness), unless such a 
power was expressly conferred upon him by the founder. But 
a mutawali may appoint a deputy, whenever he likes, to help 
him in the management, c.//., in collecting the rents or other 
proceeds of the endowed property and expending them for the 
purposes of the endowment {v). 

A iniitHwah may appoml <-veu a slran?i-i as liis siu-c'cssf)r in oHit’c ; lie i . not bound 
to appoint a mpniher of the family ol tlic founder (w) 

167* Office of mutawali not hereditary.— The Mahomedan 
law does not recognize luiy right of inheritance to the office of 
mutawali (./■). 

Where there iss a vauaiicy in the oflSce of mutawali, and the Court is called upon 
to ajipoint a mutawali, the Couit will ordinarily appoint a member of the founder’s 
family in preference to a stransjer, and a senior meinlx'r in preference to a junior member. 
But where no such appointment is to bo made, and the suit is merely one to oust the 
defendant from the ollieo of mutaw’ali, the ilefeiulant being already xn jxoaaeaaion and 
enjoyment of the office, the Court w ill not oust the defendant from the office, merely because 
tlie plaintiff is the elder brother and the defendant a younger brother, or bocaiisc 
the plaintiff is a member of the founder’s family and the defendant is a stranger. 
The reason is that according to Mahomedan law no right of inheritance attac hes to the 
office of mutawali. The office, however, may be hereditary by ewatom. But such a 
custom, being opposed to the general law, must lie supported by strict i>roof. The mere 
fact that three persons ftom the family of the plaintiff were successively mutawalis is 
not sufficient to prove that the office devolved by heredity (y). 


168. Mutawali cannot mortgage or sell.— (7) A mutawali 
has no power, without the permission of the Court, to mortgage, 
sell or exchange wakf property or any part thereof, unless he 
is expressly empowered by the deed of wakf to do so. 

.. (2) A mortgage of wakf property, though made without 
the previous sanction of the Court, is not void if made for a 
justif 3 dng necessity, and may be retros'pectively confirmed by 
the Court (z). 


Baillie, 606. Where the rate of interest on a mortgage is excessive, the Court may 
award interest to the mortgagee at a lower rate. 


(«) Bslllie, 604; Khajrh SalimuUah v. Abdtd 
Khair (1009) 87 Col. 263, 277-278, 3 1. C. 
419; Wahid AH v. Aehntff Hxutain (1882) 
8 Cal. 732; Amocr All, 3rd ed., Vol. I, pp. 
356-3.56. See SxtUan Ahr-^ - 
Oani (1919) 46 Cal. 13, 18. 

(w) Sheikk Amir AH ” ^ 


i’oSS 

•^Sy^ W^ir (1905) 9 C. 


y. Sayad Zain (1889) 13 Bom. 656, 561 
P^mabi v. Uajx iltua (1913) 38 Mad. 
491, 21 I. C. 964; Atimanneua v. Abdul 
Sobhan (1016), 43 Cal. 467. 82 I. C. 21 
(p) 13 Bom. 665, rupra ; 38 Mad. 491, 211. C. 964. 
tupra. 

(e) Nimai Chand v. Oolam Bxuiein (1000) 37 Cal. 
170, 8 I. C. 863. SCO A/imanT aomS- 
wd-ZHn (1919) Lah. L. J. 66. 
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Permutaiou of (''nurt, koto to 6« obtained .—It wa-j held by the Calcutta High Court 
in a case decided in 1900 that a miitawali, desirous of obtaining the sanction of the 
t'ourt for a sal(>, mortgage, nr lease of wakf property, must proceed by way of suit, and 
not by an application under the Trustees Aet 27 of 1866, the reason given being that the 
Trustees Aet applies only to trusts in the Knglish form constituted by persons of purely 
English rloinieile or by persons governed by the Indian Suceession Act, and that it does 
not apply to Alahomedans («). But this decision nas ilisapprovcd in recent cases 
whero it was held that the sanction may be obtained on an ajiplication and that no suit 
IS niTcssary (ft). In Bombay it wmihl seem that leave may be obtained on an 
application under the Trustees Act (c). 

I t] nauthonzed iiltPtuiltoii—periiMl of limitniton .—A inntawah sells or mortgages or 
crants a lease of wakf property without the sanction of the (’ourt. What is the period 
liter winch I,he possession of the alienee liecomes adverse against the wakf ? This qiies- 
;ion has been considereil in the undermentioned cases (d). 

169, Power of mutawali to grant leases.—A mutawali 
shoulfl not lease wakf property, if it be agricultural, for a term 
exceeding three years, and, if non-agricultural, for a term ex¬ 
ceeding one year- - 

(a) unless ho is expressly authorised Ity the deed of 
wakf to do so ; 

(b) or, where he has no sucli authority, unless he has 
obtained the leave of the Court to do so (e ); 
such leave may be granted even though the 
founder may have expressly prohibited the grant 
of a lease for a longer term. 

Baillic, t)0(i-(i<l7. As to limitation in the ca.se of unauthorized leases, see Vidi/a 
Variilhi v. Jinhimitii (1921) 48 I. A. 302, 44 Mad. 831, 65 I. C. 161. 

170. Allowance of officers and servants. —The mutawali 
has no power to increase the allowance of officers and servants 
attaclied to tlie endowment, but the f\)urt may in a proper case 
increase such allowance. 

Ameer All, \ol. 1, 369. 

(«) UnUtua Khntun iii le, (I»00) .17 «'al N70, 

7 I I' a.I 

((.) Volrunnnm v thtinr! Judge (11*20) 47 Cal 
'>112, r>6 I. (' 47(> , llnlnlHir SauluHiifmia 
(11124) ;il I'al. 311, 77 I. f, 0411, (’21) 

(() Kahniidiiii i. ^nrunda* (IKSI) 1 lioni 
r.4 .imli .1/ootji (Ifllll) 21 Bom. 

1. It 1111. r.4 I r. 4.'>r,. where It wn, heW, 
on n (let It tun (or appointineiit of new 
trustee, that the .4rt applied to Hindus in 
Bombay 


id) \u(ya\ 4 ‘102,44 Mad. 

«J1. «.5 I. C. 161, (’Ztl) A. P. 0. 123; 
\bdnT Rahim v. Sarayan Oat (1023) 50 1. 
A. 84, .lO Cal. 320, 71 I. C. 646, (’23) 
A. P. (;. 44, [murtijiagel; Siitihaiya i. 
Mohamad (1023) 50 I. A. 205. 46 Mad. 
751, 74 I. C. 402, (’23) A. P. C. 175 
[sole In execution of decree], 

(e) iro<ua(«nntiis(r, in the matter of (1008)30 t'al. 
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171. Remuneration of mutawali. 'I'he founder may provide 
for the remuneration of the mutawali whether the mutawali be 
the founder himself or some other person. Such remuneration 
may be a fixed sum or it may be the residue of the income 
of the wakf property after defraying the expenses necessary 
for the maintenance of the wakf (/). If no provision is made 
by the founder for the remuneration of the mutawali, the 
Court may fix a sum not exceeding one-tenth of the income 
of the wakf jmperltf (g). Tf the amount fixed by the founder 
is too small, the Court may increase the allowance, provided 
it does not exceed the limit of one-tenth (//). 

172. Removal of mutawali. A iniit.avali may be removed 
by the Covrt on proof (d misfeasance oi lireach of trust, or if it 
be found that he is otherwi.se unfit to hold the office, though 
the founder may liavo expressly directed that the mutawali 
should not be removed in any case. The founder has no 
power, after delivery of possession, to remove a mutawali, 
unless he lias expressly reserved such power in the deed of 
wakf. 

Haillio, 008; Maonaghten, p. 79, s 5; Oiilam Ilimim v. Aji AJam (1800) 4 Mad. H.(’. 
44 ; Advocate-General v. Fatima (1870) 9 Bom. U. C. 19,23-24) [a Shiah raso|; Jlidailooii- 
nisaa v. Syed Afzool (1870) 2 N. W. P. 422 [a Shiah easel. A founder, who Is him.wclf a 
Mutaioah, may bo removed by the Court on tlie ground of inisconduet. 

173. Personal decree against mutawali.—(7) No portion of 
the corpus of wakf property can be attached and sold in execu¬ 
tion of a personal decree against the mutawali, not even if 
there be a margin of profit coming to him after the performance 
of the duties attaching to his oflice. But the surplus profit 
that may remain in the hands of the mutawali for his own 
benefit may [probably] be attached (i). 

(2) The office of mutawali cannot be attached in execu¬ 
tion of a personal decree against him (J). 

Ill Jiishen (Jhi/iid v. Xadir llooaein (1887) 15 Cal. 329, 15 J. A. 1, it wa,s rontended 
on behalf of the deorcc-holdcr that as some surplus always remained in the hands of the 
trustee after the performance of the trusts, he (the docree-liolder) was entitled to attach 
so much of the corpus as was represented by the .surplus income. But it was held by 
their Ixirdships of the Privy Council confirming the decision of the Calcutta High Court, 
that “ the corpus of the esta’te cannot be sold, nor can any specific iiortion of the corpus 
of the estate be taken out of the hands of the trustee because there may bo a margin of 
profit coming to him after the performance of all the religious duties.” 

(/) Sayii UmaU v. Ilamedi Begum (1921) 8 Pat. (i) Biehrn Chand v. Sadir Hottexn (1887) l-l 

L. J. 218, 233-294, 62 I. C. 455. Cal. 329,15 I. A. 1. 

(0) MoAituUtn v. SayidutUin (1893) 20 Cal. 810, (j) Sarkum v. Bahaman Buith (1890) 24 Cal. 

821. 83,91. 

(A) Ameer AH, Vol. I, 369. 
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MisceHaneons. 

174. Public Mosques*— Every Mahomedan is entitled to 
enter a mosque dedicated to God, whatever may be the sect 
or Kciiool to Avhich he belongs, and to perform his devotions 
according to the ritual of his own sect or school. But it is not 
certain whether a mosque appropriated exclusively by the 
founder to any particular sect or school can be used by the 
followers of another sect or school. 

Ata-Vllah V. Azim-Vllah (1889) 12 All. 494 ; Jangn v. Ahinad-Vlhih (1889) 13 AIL 
419; Fazl Karim v. Manila Bakah (1891) 18 Cal. 448, 18 T. A. 5^; Aldus Subtan-r. 
Xorftaa Alt (1908) 3.5 Cal. 294; MauUBakhsh\. Amirud Din (1920) lLah.317,57 I. C. 
1000 

In tlio lirst of tliese casps, it w.is held by the High Court of Allahabad, that a mosque 
doilieated to Cod if tor the use of all Mahomedans, and cannot lawfully be appropriated 
to the use of .iny paiticular sect. This ruling was roferreil to by their Lordships of the 
Privy Conned in Fazl Kanin's ca.se, but they declined to express any opinion on it, stating 
that tho facts of the case before them did not properly raise that question. In Aldus 
Suhlian'a case, the High Court of Calcutta doubted whether a special dedication of a 
mosque to any particular sect of Mahomedans would be in accordance with Mahomedan 
Ecclesiastical law. Q’ho view taken in Ala-Ullah's case was followed by the High Court 
of Lahore in Mania Bakhsh'a case. Tho jioint cannot therefore be said to be quite settled. 
But when a mosque is not appropriated to any particular sect, there is no doubt that it may 
bo u.scd by any Mahomedan for tho purposes of worslup without distinction of sect. 
Thus a Shafoi may join in a congregational worship, though tho majority of worshippers 
in tho congregation may be Hanaiis; and ho cannot bo prevented from taking part in the 
service, because accoriling to the Shafei practice ho pionounces the word amin (amen) 
in a loud voice, and tho Hanali practice is to mutter the word softly. Similarly, Maho¬ 
medans of tho Amil-btl-hadis or Wahidn sect have the right to worship in a mosque built 
primarily for tho use of Haiiafis and generally used by them, though their views in tho 
matter of ritual differ from those of tho Hanaiis. But there is nothing in the Mahomedan 
law to entitle tho members of a now sect to praj’ as a separate congregation behind an 
Imam chosen by themselves (k). 

As to management of mosques, see notes to s. 165, “ Powers of Court.” 

175. Sajjadanishin; ^ankah.— sajjadanishin is the head 
of a khankah, a Mahome^n institution analogous in many res- 

S 5cts to a math where Hindu religious instruction is dispensed. 

e is the teacher of religious doctrines and rules of 
life, and the manager of the institution and the administrator 
of its charities, and has, ordinarily speaking, a larger right in 
the surplus income than a mutawali (T). But this does 

(t) Hakim Khalil v Mahk lirafi (1917) S Pat. I 312, 44 Usd. 831, 841, 86 I. C. 161, (*23) 

L. 1. 108, 37 I. C. 302. A. P. C. 123; Zooleka BM v. S^ed Zynnl 

(1) Vidya PamtAi v. Balusami (1921) 481. A. 302. | Absdm (1904) 8 Bom. L. B. 1068. 
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not mean that in every case the whole income from a khankah is 
at the disposal of the sajjadanishin. At certain shrines the 
members of the founder’s family other than the sajjadanishin 
are entitled to share in the surplus offerings which remain after 
payment of expenses (m). 

The word “sajjadanishin” is derived from sajjadu, that is, tlie rarpot used by Maho- 
medans for prayer, and niahiti, that is sitting. The sajjadanishin takes precedence on the 
carpet during prayers [Jjaillie, p. 008, f. n. (1)]. Th<‘ office of a miitawali is a secular office; 
that of a sajjadaniahin is a spiritual oOiee, and he has ceil.iin spiiitual functions to per¬ 
form. A person may hold the office both of a mntau.ill ai'.l a wy_jnt/rinfAAi/i at the same 
time. A aajjadainahiu may, like amutnnali i-. 107) iijipoint his own successor As 
to the distinction between the In o office-. ,ee the iiiidernieiii -oned eases («). A minor 
cannot act, and he therefore cannot be apiiointcd inial'i'i (o). 

I75A* Takia»— A lak'u is a religious institution recog¬ 
nized by law, and an endow iiiont to a taJeia is as valid a 
wakf as to a khankah (p) [s. 175]. 

“ Takia ” means literally a resting x>lacc. The. word is now used to denote tho place 
where a, fakir (holy person) resides and im^iarls religious instructions to his disciples and 
others. 


Law relating to the protection^ enforamient and 
administration of endowments. 

176. Tho following i.s a list of cniiK iments which provide 
for the protection, enforcement and administration of en¬ 
dowments :— 


(i) Official Trustees Act 2 of 1913. 

(ii) Charitable Endowments Act 6 of 1890, ss. 2, 3, 4, 

5, 6 and 8. 

(iii) Religious Endowments Act 20 of 1863, s. 14. 

(iv) The Code of Civil Procedure, 1908, s. 92. 

(v) Charitable and Religious Trusts Act 13 of 1920. 


(m) Muhammad Hamid v. Mian Mahmud 

(1923) SO T. A. 92, 105-106, 4 Lall. 15. 29. 
(•22) A. P. 0. 384. 

(n) Piran v. AMooI Karim (1891) 19 Cal. 203; 

Secretary of State v. Mohiuddin (1900) 27 


Cal. 674. 

(o) (1891) 19 CU. 203, 210-220, tupra. 

(p) Hiueain Shah v. Gut Muhammad (1025) 0 

Lah. 140, 88 I. C. 816 ('25)AL. 420. 
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Pre-emption. 


177* Pre-emption. —The right of shnfaa or pre-emption 
is a right which tnc owner of an immoveable property possesses 
to acquire by purchase another immoveable property which 
has been sold to another person. 

Hcd., .517 ; Baillic. 17.5 : GtAiHrl T>a;/al v. InayaluVah (1S85) 7 All. 77.5, 790. 

riplit of |)ic-i‘in|)tic>n is not a liuht of ro-purcliase, but is sitiiiijy a right entitling 
the pr('-ciii|itoi to b(* .suhslifuted for the vendee as piirehaf-er and to stand in his shoes 
in res|)(>et of all flie riL'hfs and obligations arising from the sale under Mhich he derives 
hi.s title. \ ])(■!,-on, «ho cdiooses to jne-einpt, therefore, must take U])ori hitn the burden 
of the obligations .subjeet to 'whieh the sale was made as well as the benefits acertiing 
tlieiefroin. In other mokN, he enn get no moie than that for winch the vendee bargain¬ 
ed." .1 inoitgiige.s hi.s piopeit,\ to B to seeiire repajinent of Us. CO. .1 tlien sells the 
jiropertv. snhjeet to the inorigage, to (' for Ra 2t)0. I) ebunis the light to jire-enipt by 
offering Us. '2t)0 to f'. (' ai-eejits Hs. 200. and delivers jiossession of the jirojK-rty to D. 

Ji then Mies I) to enfoiee bis nioitgage. Jt eontends that be bad no notice ot the mort¬ 
gage when he ehiiiiied the i ight of pre-emption, and th.it he, is not thercfoie bound to pay 
the mortgage debt. 'I'his contention cannot be upheld, for /> st.inds in the shoes of 
C, and (J'li purehase was subject to B'h mortgage(</). 

178. Law of pre-emption not applied in Madras Presidency.— 

Tlio Miihomedun law of pre-emption is applied by the Courts 
of llritisli India to Mahomedans as a matter of justice, equity 
and good conscience,” except in the Madras Presidency where 
the right of pre-emption is not recognised at all [unless by local 
cibstom as in Malabar (?■)). The reason given by the Madras 
Jiigh Court for refusing to recognise the right is that the law of 
pre-emption places a restriction upon liberty of transfer of 
property, and is therefore opposed to “ justice, equity and good 
conscience ” (a). 

Sec notes to s. .5 above. 


179. Special Acts.—The ‘ law of pre-emption in the 
Punjab is regulated by the Punjab Laws Act, 1872, as amended 
by Act Xll of 1878, and in Oudh by the Oudh Laws Act, 
1876. These acts apply to Mahomedans as well as non- 


(7) JViiw/v.Win/Aori/,<if(l008)30 AH 130. 

(r) Krithim Mtitou v. Kemran (1307) SO Mad. 303. 


(») Ibn^im V. ,W«Bi Mir Udin (1870) 6 H. M. C. 
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Mahomedans, with the result that the rules of the Mahoniedan 
Law of Pre-emption do not apply even to Mahomedans in 
those places except on the footing of local custom («). 

180* Pre-emption among Hindas.—The riglit of pre-emption 
is recognized hy custom among Hindus who are either natives 
of, or are domiciled in («), Behar (?’), and certain parts of 
Grujarat, such as Surat, Broach and Godhra (/«), and it is 
governed by the rules of the Mahoniedan Law of Pre-emption 
except in so far as such rules are modifietl by such (uistom (x*). 

Where the existence of any .such custom is generally known 
and judicially recognized, it is not necessary to assert or prove 
it (y). 

The explanation lies in the fact that nn<1er the Mahotncilan law, non-Mahoinedans 
are aa much entitled to exeroiae the right of pre-emption as Mahomedans (Baillic, 477). 
Accordingly, during the Mahoniedan rule in India, claims for pre-emption were enter¬ 
tained by the Courts of the country, whether they weie jireferred by or against Hindus, 
In this wise, the Mahomedan law of pre-emption came to be the customary law of Behar 
and Gujarat. But the law of pre-emption as api»lied to Hindus in those places was the 
Hanati law, the Mahomedan sovereigns of India being Sunnis of the Ilanafi sect, and 
the same law is now applied to them m cases of pre-emption. But it is a necessary con¬ 
dition of the application of the Mahomedan law of pre-emption to Hindus in Behar 
and Gujarat that they should bo either natives of, or domiciled in, those places. It is 
not enough that the party is a Hindu and owns immoveable property in those places. 
Thus in a recent Calcutta case the right of pre-emption was denied to a Hindu who was 
a co-sharer of certain immoveable property in Behar, but who was neither a native of, 
nor domiciled in, that place («). See notes to a. 180A below. 


I80A* Pre-emption by contract* — {1) Rights of pre-emp¬ 
tion may be created by contract between the sharers in a 
village (a). 


{2) A Mahomedan vendor may agree with a Hindu 
purchaser that the Mahomedan Law of pre-emption applying 
between the vendor and his co-sharer, also a Mahomedan, 
should be applicable to the purchase. Where such a contract 
is entered into, and the vendor informs his co-sharer about 


(«) Partatth Naih y. manai (igos) 32 Cal. 088. 

(v) Pakir Rawot v. Btaambakth (1883) Beng. L. B. 

Sup. Vol. 85; Jadu Lai v. Janki Koer 
(1012) 89 Cal. 915, 391. A. 101,16 I. C 859. 

(w) GordhanioB v. Prankor (1889) 8 B. H. C. 

A. C. 283, read with Dahyabhai v. Pandya 
(1914) 38 Bom. 183, 186-188, 22 I. C. 280; 
Jopnean v. Kalida$ (1021) 46 Bom. 804, 
80 I. C. 001 [Surat—as to houses only, 
agricultural lands]; Gokaldat v. 


40 Bom. 358, 321. C. 033 [not In Khandesh] 
.Silaram v. Sayad Sirajul (1017) 41 Bom. 
838, 840,42 T.C. 32 [not In Kolaba] : MolUal 
v.UarUaHWW) 44 Bom. 808,67 I.C. 500 
[Ahmedabad]; Ram Chand y. Ootuami 
(1023) 45 All. 601, 741. C. 370, (’23) A. A. 
613 [Benares—as to houses only, and not 
agricultural lands]. 

(z) Ckakuuri v. Sundn(19M) 28 All. 600; Jai 
Kmr T. Heera Lai (1874) 7 N. W. P. 1. 

(y) Jadu Lai v. Janki Koer (1008) 36 Cal. 675. 

(r) Partatth Noth v. Dhanat (1005) 32 Cal. 988. 
(a) JHgambar Singh v. Ahmad (1016) 37 All. 120 
141, 42 I.A. 10,18, 28 I. C. 34. 
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it, and the co-sharer makes the ‘ demands ’ as required by 
law [s. 180], he is entitled to pre-emption against the pur¬ 
chaser, though the purchaser may be a Hindu (6). 

Intiodiiction of Oil law of pre-emption into India .—In Digamber Singh v. Ahmad (c), 
their Lordships of the Privy Council said: “Pre-emirtion in village communities in 
British India had its origin in the Mahomcdan Law as to pre-emption, and was appa¬ 
rently unknown in India before the time of the Moghul rulers. In the course of time 
customs of pre-emption grew up and were adopted among village communities. In 
some cases the sharers in a village adopted or followed the rules of the Mahomcdan law 
of pre-emption, and in such cases the custom of the village follows the rules of the Maho- 
medan law of pre-emption. In other cases, where a custom of pre-emption exists, each 
village community has a custom of pre-emption which varies from the Mahomcdan 
law of pre-emption and is peculiar to the village in its provisions and its incidents. A 
custom of prc-emiition was doubtless in all cases the result of agreement amongst the 
share-holders of the particular village, and may have been adopted in modern times 
and in villages which wore first constituted in modem times. Rights of pre-emption 
have in some provinces been given by Acts of the Indian Legislature. Rights of pre¬ 
emption have also been created by contract between the sharers in a village. But in 
all cases the object is as far as is possible to prevent strangers to a village from becoming 
sharers in the village. Rights of pre-emption when they exist are valuable rights, and 
when they depend upon a custom or upon a contract, the custom or the contract, as the 
case may be, must, if disputed, bo proved.” 

I8I. Who may claim pre-emption* --The following three 
classes of persons and no others, are entitled to claim pre¬ 
emption, namely: — 

(1) a co-sharer in the property {d) [shafi-i-sharik ]; 

(2) a participator in immunities and appendages, such 

as a right of Avay or a right to discharge water (c) 
[shafi-i-kltalit] ; and 

(3) owners of adjoining immoveable property [sltaji-i~ 

jar}, but not their tenants (/), nor persons in posses¬ 
sion of sucli property without any lawful title {g) 
[Baillie, 481]. 

The first class excludes the second, and the second excludes 
the third. But when there are two or more pre-emptors be¬ 
longing to the same class, they are entitled to equal shares of 
the property in respect of which the right is claimed [Baillie, 
500]. 


(6) kitarum v. Sayad Hirajul (1017) 41 Bom. 03«, 
0o»)-031, 42 I. 32. 

{«) 37 All. 129,140-141, 431.A. 10,18, 281. C. 34, 
id) Jadu Lai \. Jonkt Koer (1812) 39 fal. 915, 30 


I. A. 101, 15 I. C. 659. 

(«) Karun v. fnyo Lai (1005) 2 All. 127. 

if) Singh V. Tripool Sing (1867) 8 W. B. 

(g) Behare'e Pam v. Shoobudra (1868) 0 W, K. 455. 
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The High Court of Calcutta has held that where there 
are three co-sharers in a property, and one of them sells his 
share to another, a third co-sharer has no right to claim pre¬ 
emption (h). But the right of pre-emption arises if the 
sale is by one co-sharer to another mid a stranger {i). The 
Calcutta decisions proceed on the ground that the reason for 
allowing pre-emption is to prevent the inconvenience which 
may result from the introduction of a disagreeable stranger 
as a co-sharer or a neighbour, but no siu li annoyance can 
result from a sale by one co-sharer In anotlu-r co-sharer. The 
Allahabad High Court has in recent cases dissented from the 
Calcutta rulings and held that even if the sale is made to a co¬ 
sharer alone who, if the share were sold to a stranger, would 
be entitled to pre-empt, other persons belonging to the same 
class are entitled to claim jire-eraption against him (j). 
The High Court of Bombay has followed tlie Allahabad 
rulings {k). 

Exception .—The right of pre-emption on the ground of 
vicinage does not extend to estates of large magnitude, such as 
villages and zernindaris, but is confined to houses, gardens, 
and small parcels of land (1). The right, however, may be 
claimed by a co-sharer {m). 

Q(a) A, who ow hh a piece of land, grants a building lease of the land to B. B builds 
a house on the land, and sells it to G. A is not entitled to pre-emption of the house, 
though the land on which it is built belongs to him, for he is not a co-sharer, nor a par¬ 
ticipator in the appendages of tlio house, nor an owner of adjoining property : Perahadi 
Lai V. Irahad AH (1807) 2 N. W. P. 100. 


(b) A owns a house which he sells to B. M owns a house towards the north of 
.4’s house, and is entitled to a right of way through that house. N owns a house towards 
the south of .4’s house, separated from j 4’8 house by a party wall, and having a right 
of support from that wall. Both M and N claim pre-emption of the house sold to B. 
Here Jf is a participator in the appendages, while N is merely a neighbour, for the 
right of collateral support is not an appendage of property. M is therefore entitled 
to pre-emption in preference to N; see Ranchoddaa v. Jugaldaa (1899) 24 Bom. 414; 
Karim v. Priyo Lai (190.'>) 28 All. 127. It is immaterial that Jlf’s right of way has not 
been perfected by prescription under the Easements Act. In such a matter the rules 


(A) LaOa Xowbat LM v. Lalla Jeumn Latt (1879) 
4 Cal. 831 (F. B.] 

({) SdUgram v. llaihubar (1888) 15 Cal 221. 

(J) Amir lleuanv. Uahim Hakhah (18H7) 10 All. 
468; AbduUah v. AmaTuU-tiUah (1899) 21 
AU. 292; Mohammad Yakub v. Katihai 
Lai (1922) 44 All. 83, 04 1. C. 673, (’221 
A. A 157, dissenting on this point from 
Bdldeo V. Badnnalh (1900) 31 All. 519; 
Zia-ud-Din v. Abul (1923) 45 All. 487, 
77 1.C.27; .Vo<Kr v. Sadiq (1925) 47 All. 
324,80 1. C. 580, (’^5) A. A. 361. 


(t) VtUuildaa v. Jamiatram (1920) 44 Bora. 887, 
58I.C 279 [F.B.] 

(/) Mahomed Ifoeeein v. Mnhtin AH (1870) 
8 B, L. H. 41, 50; AMul Bahim v. Kharag 
.Singh (1892) 15 All. 104; Munna lad v. 
Uajira Jan (1910) 33 All. 28, 7 I C. 404. 
(la) Sttaram v. Sayail (1017) 41 Bom. 030, 052- 
853, 42 I. C. 32 ; ./adu Lai v. JanH Koer 
(1912) 39 Cal. 015, .30 I. A. 101.15 I. C. 
059, [Mahall ; Said-ud-Din v. Latif-un-NUiia 
(1922) 44 All 114, 64 I. C. 456, (’22' 
A. A. 391 [Zcmindari]. 
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of Mall )nifi<'jin law are to bi* ai>plie<l, and that law docs not prescribe any period 
which would f’lvo a person the right to enjoy an immunity, such as a right of way (n). 

Nolf .—Tn the above illustration, the house owned by Jlf is a dominant heritage, 
and the pre-empted house is a servient heritage, for 31 has a right of way through it. 
Hut M would not the loss be a “participator in the appendages,’’ if the pre-empted 
property was the dominant heritage and his property was the servient heritage : Chand 
Khfin V. Nairnnt Khan (186!)) .3 U. J.. R., A. G. 2!)6. And M would still l^e a “partici¬ 
pator,” if his house and the pre-empted house were both dominant tenements having 
a light of easement against a third jiroporty : Mahahib Singh v. Ramlahal (1868) 6 
Heiig. Ij. It., at p. 43. 

(c) A, It, and (I are co-sharers in a house. .4 sells Ins share to B. Aceording to 
the Calcutta rulings (1 is not entitleil to pre-empt. According to the Allahabad and 
Hombay rulings, (' is entitled to jire-cmpt half of A’s share. The result would be 
the same if li and (' were participators m aiipendages.] 

Hod., ; Haillie, 481-484, 1500. The right of pre-emption cannot be resisted 

j on the ground that the jire-eiiiptor was not in possession of his own pro[)erty at the dale 
of the Hint. It is ownership, and not ixmetaion, that gives rise to the right (o). 

When pri'-emption is claimed by two or more jicrsoiis on the ground of jiartieipa- 
turn in a right of way, all the pic eiiiptor.s have eipial lights, although one of them may 
be a contiguous neighbour (p). The reason is that the Mnliomedan law loes not 
reeogniKe degrees of nearue.sa m the same* el.is.s of pre-emplois (q). Hut noarnc.ss 
may bo recogm/.cd by custom (r). 


ViUitqea and Xrinindariea --The reason why the light of pre-emption cannot be 
claimed when the contiguous estates are of large magnituilo is that the law of jire-emii- 
turn “ was intended to prevent vexation to holders of smaH plots of land who might be 
annoyed by the introduction of a stranger among them. ’ Hut this principle ap]ilies 
only w'hon the light of pie-eniptioii is claimed merely on the ground of virmage. It does 
not aiiply' where the light is claimed by a ro-slutrer. ,*jee the section. 


i .^Va iu/ fs. A female is not precluded from maintaining a suit for prc-omptioii if slie 
l^s by law entitled to inherit, even though it may be a widow’s estate («) Hut a female 
l^iititled to mainteuaiwe only is not entitled to pre-empt ((). 


Shiah Lair. -Hy the Shiah law' the only persona entitled to the right of iire-emption 
are eo-sharcrs,: Haillie, I’art If, 17t); Qnrban v. Chole (a), and that too if the number 
of co-sharer.s iloes not exceed two (e). 

182. Sale alone gives rise to pre-emption.—The right of 
pre-emption arises only out of a valid {w), complete (a;), and 


(m) JIaUeo llailn .\ulli UTOU) 31 ,4U. 519, 3 
I. 0. 458 

(o) X’dAiiia JtitH-e s. .imima tt,S.SH) 10 AH 472 
ip) Kunm JUUhih v. Ji/nula Bnkhsh (iSili) 10 
All. 247. 

(v) Snui-iul-lhn v. (1922) 44 

All. 114, 116-117, 04 I. V. 459, (’2/) A. A. 
391 ; Sagrithar v. Itam llantkh (1924) 46 
AH. 370. 79 1.C.417, (’24) K.K.hW. 

(r) Dhanraj v. liamediinir (1923) 46 AH. 171, 
^ , 7SI C. 904, (■21) A. A. 227. 

(*) Mar Drn v. Shro Ram (1924) 5 lah. 435, 
(’26) A.L.83, 841.C. 484, 


(0 Karan AiavA v. Muhammad (1885) 7 All. 
860; mupal v. Mohan (1897) 19 All. 
324 

(ii) (1899) 22 AU. 102. 


(r) Abba* AH v. Maya Bam (1889) 12 All. 221. 
Ilasatn Itakhrh v Mahfuz-ul-Uaq (1925) 
47 AU. 944, 88 I. C. 972. ('25) A. A. 559. 


(ic) Hed., 560; BaUHc, 475-477 ; A'ojw-un-A’Msa 
V. Ajatb AH (1900) 22 All. 343 [where the 

e l was not ascertained at the date o( 
contract ]. 

(r) Hed., 550 ; BaUUe, 475-477. 
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honafide {y) sale. It does not arise out of gift, sadaka (s. 144), 
wakf, inheritance, bequest ( 2 ), or a lease even though in per¬ 
petuity (a). Nor does it arise out of a mortgage even though 
it may be by way of conditional sale (6); but the right will 
accrue, if the mortgage is foreclosed (c). The right arises even 
if the property sought to be pre-empted is sold by an official 
receiver or by an order of the Court (d). A transfer of pro-, 
perty by a husband to liis w’ife in lieu of dower is a sale (e). 


Explmiation /. According io the Mahomedan law a 
sale is an exchange of property lor property with the mutual 
consent of the parties, the e.v» hange consisting in payment 
of price by the purchaser (o the vendor and delivery of 
possession by the vendor to the purchaser. The execution 
of an instrument of sale is not necessary (f). Acconling 
to the Transfer of Property Act, 1882, s. 54, a sale of pro¬ 
perty of the value of Its. 100 and upwards is not complete 
unless made by a registered instrument. It has been held by 
a Full Bench of the Allahabad High Court, that although the 
rules of the Mahomedan Law'^ of Sale have been superseded by 
the provisions of the Transfer of Property Act. the question 
w’hether a sale is complete so as to give rise to the right of 
pre-emption is to be determined by applying the ^Mahomedan 
law, and if a complete sale is effected under that law as where 
the price is paid and possession is delivered, the right of pre¬ 
emption will arise, though the sale may not be complete 
under the Transfer of Property Act (g). On the other hand, 
some judges have expressed the opinion that the right of 
pre-emption does not arise until after registration as rccpiired 
by the Transfer of Property Act {li). In Jadu TmI v. Janki 
Koer (i), Brett, J., suggested that a solution of the problem 
was to be found in determining in each case what was the 
intention of the parties as to the date when the sale should be 
considered as complete. The rule suggested by Brett., .1., 
w'as adopted by some judges in Calcutta (j) and Patna (^) 


(v) Parsaum Nath v. Dkamt v {1!)05)32 Cal !»S!» 
(i) IJallUe, 471. 

(«) DeumnuUualla v. Kazem Mdlla (l.Si«7) 13 
Cal. 184. 

(b) Uurdud v^Teknamyan (1803) H. t. R. Sup. 

(f) Batul Heyum v. yfantur Ali (1901) 24 -Vll. 17. 
(rf) Bnj Narain v. Kedar Nath (1923) 43 .4U. 186. 
(;) Fida Ali v. Mutaffur Ah (1882) 3 All. 65: 
Natha V. Shad% (1915) 37 All. 522, 29 I. f. 
496 doubted by Mr. Ameer All, Vol I. 
(3rd cd.), p. 587, t. n. (1). 

(/) Hedaya, 241; Macnaghten, 42 ; BallUe, 476; 
Be^m V. Muhammad (1894) 16 AU. 344, 


(a) Begum V. Muhammad (I.SOI) 16 All. 344 
IC. IJ.J: Nnjm-uu-Niem \. Amib Ah 
(1900) 22 All. 34 5. Junli \. (Jirjadat 
(1885) 7 All 482 U’. 15 1 
(A) JiaiicrJI, d.,!!! 16 AII.344, :I5U, aupra ; Carnduff, 
J , in Bwihai \. SoimuBiih (1914) 41 Cal. 
94-5. 949, 23 1. C. 395; Mulllck, .1., In 
Kheyali v. MaUtek (1910) 1 Rat. L. J , 
174, 177-178, 34 I. ('. 210. 

(i) (1908) 35 Cal 573, 599, a#tmd. In 39 Cal. 

915, 39 1. A. 101, 15 I. C. 659. 

(i) Blchardaon, J., lii (1914) 41 Cal. 943, 953, 
23 1. C. 385, »upra. 

{k) Hoe, J., In (1916) 1 Pat. L. J. 174, 179, 34 
I. C. 210, lupra. 
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and also by the High Court of Bombay in Sitaram v. 
Sayad Simjul (1). The decision of the Bombay Court in 
Sitaram’s case was affirmed on appeal by the Judicial Commit¬ 
tee. In the course of the judgment their Lordships of the 
Privy Council said : “ You are to look at the intention of the 
parties [that is, the vendor and the vendee] in determining 
what system of law was to be taken as applying and what was 
to be taken to be the date of the sale with reference to which 
the ceremonies were performed ” (m). In a later case the High 
Court of Bombay followed the Full Bench decisions of the 
Allahabad High Court (a). 

Explanation 11 .—It has been held by tlie High Court of 
Allahabad that the right of pre-emption arises not only when 
an out-and-out sale has been completed, but also when a 
complete contract of sale, without any option to the vendor, 
has been made (o). 

The importance of the question now under consideration arises in this way. A 
Mahomedan is not entitled to pre-emption unless he makes the “demands” required 
by law (s. IStJ). These demands .should not be made before the sale is complete. They 
should be made after the sale is complete, aiul immediately after the pre-emptor hears 
of the sale, that is, a completed .sale. Now a sale according to the Mahomedan law is 
completed by jiayment of the price by the purchaser to the vendor and by delivery of 
possession by the vendor to the purchaser. But a sale under the Transfer of Property 
Act is not complete unless made by a rt'gistered instrument. Hence the view taken 
by some .Tudges that the ‘ demands ’ should bo made after regiatration of the sale-deed. 
But if this view 1 h> accepted, the vendor and vendee, with a view to defeat the pre- 
emptor, may not execute and register a sale-deed, and may complete the transaction 
by payment of price and delivery of possession so as to deprive the pre-emptor of the 
right of pre-emption. Hence the rule Migge.sted by Brett, J , and approved by the 
Judicial Committee, namely, to a.scertain in each case what was the intention of the 
parties as to the date when the .sale should be considered as completed. 


.'1 agrees to sell his house to B in January 1918 for Rs. 300. On 1st February 1918 
B pays the purchase-money to A, and obtains possession of the house from A. The 
sale-deed is registered on 1st March 1918. The jire-cmptor comes to know of the pay¬ 
ment of price and delivery of possession on 15th February 1918, but he docs not make 
the “ demands ” (s. 180) until 2nd March 1918, being the date on which he first eomes to 
know of the registration. Is he entitled to pre-emption 1 (1) No, according to the 
Allahabad High ('oiirt (p), for the sale, according to that Court, became complete on 
payment of the price and delivery of possession, and the pre-emptor having failed to make 
the “ demands ” on 15th February when he first came to know of it, the right of pre¬ 
emption is lost by delay. (2) If the sale bo regarded as complete on registration, the pre- 
emptor is entitled to pre-emption, for he made the ‘ demands ’ when he first came to 


(l) (1017) 41 Jlom. fl38, 651-852, 42 I. C. J2, 

followiHl In Abdvlla v. Ismail (1921) 40 
Horn. 302, 04 I. t’. 913. 

(m) Silaram v. Juiul Hasan (1921) 45 Bom. 

1056, 48 I. A 475, 84 T. C. 826. 

(n) Abdulla v. /*moiZ (1922) 46 Bom. 302, 64 
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know of the registration. In fact, if he had made the ‘ demands ’ before registration, 
they would have been premature, and he would not have been entitled to pre-emption 
unless he made the “ demands ” again immediately after he eame to know of regi.stra- 
tion. (3) According to the rule now laid down by the Judicial Committee, the inten¬ 
tion of the parties is the sole guide. Therefore, if in the case put above, p 08 .sessioii 
was not given and no part of the price was paid till registration, the intention of the 
parties would be taken to bo that they did not regard the sale to be complete till regis¬ 
tration, and the ‘ demands ’ in such a case should he made immediately after the pre- 
emptor hears of the registration {q). But if the eontru<-t of sale says, “ I have agreed 
to sell you my share for Ha. 29,000, Bs. l.OOfi paid down, and the remainder payable 
in two quick instalmcnt.s, and that a formal ileed of •-ile slmll be cKceutcd and regis¬ 
tered,” and the agreement further contemplates .i not ice of the transai tion to bo given 
by the vendor to hi-, eo-shaier on the same day. and provides that if the co-sharer elects 
to purcha.se the vendors .share, the veiidoi should immediately icturn the K.s. 1,000 
to the purchaser, it is the date of thr agn'--inciir th.it is to be taken as tho date of the 
sale and it is witli teferenee to that date that the co h.ir<‘r (pre-emptor) should perform 
the necessary eerc .imies (r). 

Lease in perpelnilii —A lea.se even though in peiqietuity does not give rise to the 
right of pre-emption. But a transaction, though in form a lease, may in truth and 
substance be a sale, as where the property- is of the value of Bs. 2,000, and a lease is 
given for 9!) years under which Bs. 1,950 are paid as ]>reiniiim and Be. 1 is reserved as 
annual rent. In such a ease the pre-emptor is entitleil to pie-eniptioii, though tlio 
transaction is ui form a lease. The Mahomedan law docs not recognise the device of 
dressing up a transaction of sale in the garb of a lease so as to defeat the right or jire- 
emption (a), tico s. 192 below. 

I83« Ground of pre-emption to continue up to decree* —The 
right in which pre-emption is claimed—whether it be co- 
owiiersliip, or participation in appendages, or vicinage—must 
exist not only at the time of sale, but at the date ot the suit 
lor pre-emption {t), and it must continue up to the time the 
decree is passed (w). But it is not necessary that the right should 
be subsisting at the date of the execution of the decree (v), 
or at the date of the decree of the appellate Court {w). The 
reason is that the crucial date in these cases is the date of the 
decree of the Court of first instance {x). 

Thus if a plaintiff, who claims pre-emptmn as owner of a contiguous projicity, 
sells his property to another person after institution of the suit, he will not be entitled 
to a decree, for ho docs not then belong to an\ of the three clas.scs of persons to whom 
the right of prc-cmptioii is given by law: sec s. 181 above. But once the decree is 
passed, the xilaintiiT does not forfeit the right of being put into possession of the pre¬ 
empted property in execution of the decree, although be may have alienated his property 


(?) 35 Cal. 675 ; 41 Cal. 943, 950, 95J, 23 I. 

C., 385. 

(r) (1921) 45 Bom. 1056, 48 I. A. 475, 61 T. C. 
826, supra. 

(») Muhammad v. Muhammad (1918) 40 -\11. 
322, 44 1. C. 227. 

(0 Janki Prasad v. Ishar Das (1899) 21 All, 374. 
(u) Ram Oopal v. Piori Lai (1899) 21 AU. 441; 
Tafazzul v. Than Stngh (1910) 32 AU. 567, 


6 I. C. 426: Xuri Mian v. Amf/iea Singh 
(1917) 44 Cal 47, 34 I. C. 869. 

(r) Ram SiOiai v (Jail'i (1884) 7 All. 107. 

(It) RaMeo Munr v. Ram Lagan (1923) 45 All. 
709. (’24) A A. 82, 77 I. C 694 ; Umrao v. 
XarMman (1924) 40 All. 321, 79 I. C. 217, 
(•24) A.A. 448. 

(r) (1923) 45 AU. 709, 710, 77 I. C. 694, (’21) A.A. 
82, supra. 
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bffore execution ct alienated it before the date of the decree of the appellate Court. It 
need hardly be mentionerl that a plaintiff docs not forfeit his right of pre-emption merely 
because he had on a previous occasion mortgaged his own property on which his right of 
pre-emption is based (y). 

184* Doubt as to whether buyer should be a Mahomedan.— 

According to the Allahabad decisions, it is not necessary to 
enforce the right of pre-emption, that the buyer should be a 
Mahomedan ( 3 ). According to the Calcutta (a) and Bombay [h) 
decisions it is necessary, except in the cases mentioned in 
ss. 180 and 180A, that the buyer should be a Mahomedan. 
But all the three Courts are agreed that the seller and the 
pre-emptor should both be Mahomedans (c). 

There are no M.iAras decisions, becnii'.e in Mailras the law of pre-emption is not 
applied even as between Mahomedans (s. 178]. 

The vemlor should be a Mahomcilan. Hence no right of pre-emption can be 
claimed by a Mahomedan when the veiwlor is a Hindu or a Kuroi>ean, though the vendee 
may be a Mahom<>dan. 

'Pile pve-emptor also .should be a Mahomedan, the reason being that if he m a 
Mahomedan and subsoquenlly wants to sell the pre-empted property, ho is bound to 
offer it to his Mahomedan neighbours or partners before ho can sell it to a stranger. 
But a iion-Mahomedan is nut subject to any such obligation, and he can sell to any 
one ho likes. The law of pre-emption contemplates both a right and an obligation, 
and if a non-Mahumedan were allowed to pre-empt, it would be allowing him the right 
without the corresponding obligation. This is the piineiple underlying the dcuision 
of the Allahabad High Ciourt in Qurban'a case (d), where it was held that a Shiah Maho- 
iiiedan could not maintain a claim for pre-emption ba.sed on the ground of vicinage 
when the vendor is a Sunni. The decision was based on the ground that by the Shiah 
law a neighbour as such has no right of pre-emption, and that if he were allowed to pre¬ 
empt, he might sell his house to any one be liked, and his Sunni neighbours could not 
successfully assert any right of pre-emption against him. 

The \eiKlee also, according to the Calcutta High Court, should be a Mahomedan. 
Hence a Mahomedan cannot obtain pre-emption of property sold by a Mahomedan 
to a IIiHilii. According to that decision, the right of pre-emption is not a right that 
attaches to the land, but is merely a personal right. If it were a right attaching to the 
land, it might be claimed, even against a Hindu or any other non-Mafaomodan purchaser. 
“ We cannot. ... in justice, equity and good conscience, decide that a Hindu 
purchaser in a district in whch the custom of pre-emption does not prevail as amongst 
Hindus, is bound by the Mahomedan law, which is not his law, to give up what he has 
purchased to a Mahomedan pre-emptor.'* On the other hand, it has been held by the 


'a (1H85) 7 AH. 775 ; 

___„_n(188«>12All 329. 

(a) KwInUuUa v. Mahtin Mohan (1868) 4 Beog. 
L. R. 134. 

^b) Silarain v. Sai/ad biroiul (1917) 41 Boro. 
636, e48.6.’i0, 42 I. 0. 32: Mahomed v. 
.Vanns (1916) 40 Bom. 358, 32 I. C. 9’3. 


(r) Dwartm Dane v. Haunin Bakhth (1878) 1 AU. 
504 (Hindu vendor); Poorno Sinoft v. 
Uurruehum (1872) 10 B. 1. B. 117 (Buro- 
peaii vendor); Qurban v. Cholo (1899) 22 
All. 102 (S)iUh pre-emptor against Sunni 
vendor and Sunni vendee). 

(d) (1899) 22 .41). 102. 
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Allahabaxl High Court that it is not ncschsaiy that the vendee sliould be a ^tfahomedaii. 
and that pre-emption can therefore be elaimed even against .a Ihudit piirclmsei. 
According to tliat Court, a Mnhomedan owner of property is mider an obligation 
imposed by the Maliomedaii law ro offer tlie ^iropeity to iiis M.ihomcdan neighlxnirs 
or partners before he eaii sell it to a stranger, ami this is an ineident of his property 
which attaches to it whethei tlie vendee 1 r- a Mahoimdan or a non-Mahomedan. 
The Bombay High Court has .idopksl the view taken by tbe High Court of Calcutta. 
According to the Calcutta ami lioinbav High Courts, the light of pre-emption may be 
enforeeil against a Hindu vendee, in lliosi* eases only where the right is recognised by 
custom as stated in s. ISO. or is iie.ile.l by i mliai.t as staled in s. ISOA. 

185. Pre-emption in case of sale to a shafee. Whou tho 
sale is made to one of several shafers (persons entitled to pre¬ 
empt), tJie other shafeeft are not eutilletl, aecordinft to tlie di;ci- 
sions of the (Silcntta Hinh Court, toeuiim ])ie-emption againsi 
him. Blit wht'ii he sale is mad< to a shafee tind a stranger, 
and the property sold is cotneyed to tliem both as a vtdiole for 
one entire considevalion. liie (jther ahafee.s (who, of course, must 
belong to the same chiss its the .s/wf/er-piircbaser) are entitled 
to claim pre-emption ot the whole share sold tis if the whole 
was sold to tlie stranger alone jills. (ji) and (b)]. 

The same rule was followed by the High Court of Allahabad 
up to the year 1896, but in recent cases [ill. (c)) it has been held 
by that Court that even when the sale is made to a s/uifee. 
alone, tlie otliin tihafees arc entitled to claim pre-emption of 
their share against him. 

The High CViuit of Bombay has lollowed the recent 
Allahabad decisions in preference to the (Calcutta decisions (e), 

('atriilla DiAtstoiui. 

[(a) A, H and V are co-bliaieiK in unt.nn l-indt. .1 sells hib share to H. V has 
no right to cl.iim pre-emption as t.fi the whole or .iny part of llio sliare soil: Lallft Nowlrul 
Latt V. Ijidhi Jevati Lull (1878) 4 Cal. 8:31. 

(b) A, li and (' are en-diareis in leitain lands. .1 'm-IIh ins sliaie at Bs. l,00l» 
(,o li and .V. It IS deelarisl in the s,ile-decil that two-thirds of the share is to bo for li, 
and one-third for S. (’ is entitled to claim ]in*-einption of the whole share sold by 
A, and not only of the one-third declared to be for .S': Snligriim v. Rtighulmrdj/all (1887) 
1.5 Cal. 224. (Though the .sharc.s .ue here defimsl, the amount of purchase-money con- 
t ributed by each vendee is not. If the price paiil by caeh hail been siieeified, C (it seems) 
would only be entitled to claim pre-emption of the onc-thinJ sold to .S' by offering to 
pay the price paid by him.] 


(f) VMtUdaa v. Jamelrum (lUliO) 44 Horn 867, 5811', ^79 IK. H.]—a i.i-.c fioiii lliilsai. 
G 
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Allafiabad Deeinons. 

(c) A, B, C and D own cat-h a house aituato in a private lane common to all the 
four houses. A sells his house to B. Here B, V and D arc “ participators in the 
appcndaj'cs ” <if the house sold, the aj)pendagc being the right of way, and C and D are 
each entitled to claim pre-emption of a third of the house, even though the sale is made 
to the Jilmfee B alone without any stranger being associated with him: Amir Hasan 
V. Rahim Bnknh (l«!>7) 19 AIL 4()«; Abdullah v. Auuinat-ulluk (1899) 21 All. 292. 

The decisions leferred <o in the section are set out in the illu.strations. The ground 
of the (laleutta decisions may Is* thus stilted in the words of tlarth, (l.J.; “ The 

object of the rule (of pre-emption) ... is t<j prevent the irieonvenience which may 
result to families and communities from ilie introduction of a disagreeable stranger 
as a co-parcenor or near neighbour. Hut it is obvious that no such annoyance can 
rosnlt from a sale by one co-pareeiwr to .iiiotlier.” The recent Allahabad decisions 
proccotl iipi'U the broad ground t h.it the rule laid down m the Hcday.i, that “ when 
there 18 a plurality of persons entitled to the piivilege of •ihiiffn, the right of all is 
equal ", applies as iniieh when the sale IS made to a shaffe .as when it is made to a 
stranger i/). 

I86« Necessary formalities to be observed. No person is 
entitled to tlie riglit of pre-emption iinlessi - 

(1) lit? liHs declared Ids intention to assert tlic right 
immediately on receiving information of the sale. 'I’liis forma¬ 
lity is called (alah-i-mHvasibal (literally, demand of jumping, 
that is, immediate demand) ; and unless 

(2) he lias with the least practicable tlelay affirmed the 
intention, referring expressly to the previous talab-i-mowa- 
sibat (/), and made a formal demand— 

(a) either in the presence of the buyer or the seller, or 
on the premises which are the subject of sale (/f), 
and 


(b) in the presence of witnesses s])ecijically called to 
bear witness to the demand being made (y). This 
formality is called talab-i-ishhad (demand with 
invocation of witnesses). 


Explamition /.—The talab-i-imtvasibat should be made 
after the sale is completed. Jt is of no effect if made prior to 
the completion of the sale [s. 182]. 


....-.D04) 

•a All. 100 , Jadu iMl V Janki Koer (1012) 
39 Cal. 915, 023, 39 1. A. 101, 108, 15 
I. (' 059, affimg. (1908) 35 (!al. 570 
(ll) KtUmim Ihbi v t'aqir Muhammad (1890) 18 


All. 298; Muhammad Usman v_ 

AW«1(1012)34 All. 1, 11 I. V 819 
(A) Ganaa Prasad v. Ajudhia (1905) 28 All. 24; 
Mubarak Husain v. KanU Bavoo (1004) 
27 All 100 ; Sadtq Ah v. Abdul (1923) 46 
im, 71 I. C. 400, CHS) A.A. 25l. 
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Explanation //.—Tt is not necessary that the talab-i- 
mowasibat or talab-i-ishJiad should he made hy the pre-emptor 
in person. It is sufficient if it is made by a manager or duly 
authorised agent of the pre-emptor {/). When the pre- 
emptor is at a distance, it may be made by means of a letter ( j). 

Explamtion III. —If the talah-i-ishhad is made in the 
presence of the buyer, it is not necessary that the buyer should 
then be actually in possession of the property in respect 
of which pre-emption is claijned {k). 

Explanation l\\ When the taiah-i-lshhad is made 
neither in the presence of {lie vendor fior on the property 
sought to be pre 'lupted, but in f.hc pre^ellce of thf> liuyer, 
then if thmc are two or moie buyers, tJie demand should be 
made in the pres'^nce oi all (/). 

Explanation V .—Xo particular formula is necessary either 
for the performance of talab-i-mnvasilHit or Uilab-i-ishhad so 
long as the claim is unequivocally asserted {m), 

lied , o.W, TmI ; ){ailli<>, IS7-190. The Udab-t-iiiowamlml and llii' liihih-t-ishhad 
are <'()nditi<)ns precedent to the c'cereiee of the right of pre-emption («) The Uthth i- 
i^hhad ih as tndispiMisalile as the liihih-i-niomisibat («) It is stiitisl in the Hedajii 
(p. 550) that " the right of shuffa (pre-emption) i.s but a feeble right, as it is the disseising 
of anotlier ol his piopertv merely in order to jireveiit appieheiided ineonvenienccs ” 
(see notes to s. 185 above) Hence the formalities must be stnitlj complied with, and 
there must be a clear proof of the observance of those formalities (p) A petition hy thi' 
pre-emptor to the sub-registrar jiraying that the registration of the sale-deed may be 
stayed cannot be treated as a tiilab-i-mou<mhal, there being no asseition of tlie right ot 
pre-emption (17) The tiihib-i-imnr<isibat should be made as soon as the fact of the sale 
IS known to the claimant. Any unreasonable or unneces.sni^ delaj will be eonstiuid 
as an election not to pie-empt (r). A delay of twelve hours w.is held m an Allahabad 
case to be too long (s). And it was held in a Caleutta ease that wlieie the pre-emptor, 
on hearing of the sale, “ entered his house, openeil his chest, took out Its. 47-4 ” (evidently 
to tender the amount to the buyer), and then performed the lalribi-i-inoirn/tibal, he was 
not entitled to claim pre-emption, for the delay was quite unnceessary (t) fs.l87]. 

(«) Dronttnilnn 1‘mKhitil v. ItiiiiuUian (till7) H 
I'at «7.'|, osa, 41 I A. 811, S2, :l'» T C 'l.’is 
(») MuJiitmiiuid V. Miulho rrauid (1!I17) ‘S'l All. 

laa, :i.i j 11. mi 

(») Jadii fiiugh V. Itaikumar (ls70) 4 It. I,. It. 
A.C 171 

(a) Khrvah v. AOMirk (1»t(l) I I'at I,. J. 174, 

34 I. (J 210. 

(r) SmjtuUA v KanvUiiiri (lOOS) It.l Cal. 402, 

35 I. A. eo. 

(«) Ali Muhammad v Taj Muhammad (1876) 
1 All. 283. 

(() Jarfan Khan v. Jabar Mealt (1884) 10 Cal. 


(1) Abadi Hegum v tnam Uegam (1877) I All. 
521; Ah Mithavmmil v MiiJiammail (1890) 
18 All Mm.Jaftii /jalv .lunkiKoer (1912) 
39 Cal. 915, 39 I A. 101, 15 I C 659, 
Hanhar v flheo nrnmd (1884) 7 All 41 
[pre-emptOT lioiind liy acts anil omiSHioiM 
of hlR ogcuts 1 

(j) Sged IKfljvl V. lAdla flanuman (1869) 4 lIcnR 
Ij B , A.C. 139 : Mu/Mmmad v. Muhammad 
(1916) 38 All. 201, 33 1. C. 349. 

(<) Ali Muhammad v. Mohammad (1896) 18 All. 
309. 

(l) Aliman v. Ali Hutain (1923) 45 All. 449, 73 

I. C 1029, (-23) A. A. 365, 

(m) Jog Oa V. Mahomed (1906) 32 Cal. 982; 

Muhammad Nazvr v. Makhdum (1912) 34 
AU. 63, 11 I. C. 737. 
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It H n.»t ticfcssary to the validity of lalaJt-t-motmmbat that it should bo 
IJorfonncd in the presence of witnesses. It is enough if the pro-ernptor makes known 
his intention in some way. But it is of the es-scnce of talab-i-ishhad that it should be 
porfoiineil before \\ilnesse.s (u). It is also necessary when the talab-i-ishhad is made 
that the pre-einptor .should refer expressly’- to the fact of the lahtb-i-mowasibaf having 
been iirevioiisly made and call the attention of the witnesses to that fac-t, and this 
necessity is not removed by the fact that the talab-i-moimsiba! was also perfoinied in the 
pre.senee of witni'sses anil that the witnesses to the Inlnb-i-ishhad are the same (v). 
riio tfilitb-i-txhJinrI, however, may be eombiiied with the lalab-i-mmmstbat Thins if at 
the time of tiilab-i-mitvMutibal, the pre-ciniitor had an o|iportutilty of invoking w'itnessei- 
uhthe ftrencure of the. nfllfr or the. buyer or on the premiien to .ittest the lahth-i-mowa/iibal, 
.ind wiliies.ses wcie in fact invoked to atte...t it. it would siitliee for both the 

(demands), and there would be no neceisity for anothei Inbib-i-iMuiil. This, 
however, is the onl.\ <‘ase in whieh the tnlub-i-oihhiul may be eonibined with the Inlab- 
I -mowuai-bat >v!). 

The Inliib-i i loivaiibnt iiiav bo made b\ using some siiili words as “ I dii claim my 
.ihujfa" (riglit of pre-emption) [lied.. .WIJ. 'I’he t<ilah-i-f*hhnfl mav be rnadi* by the 
prc-cmptoi sayi.ig, “siiih a person has bought such a house of which I am the 
xhofee , r h.ivi already claimed my privilege oi ahujfa, and now again claim it: be 
therefore witness thereof’* |Hed., .Wlj. But no jiartieiil.ar form is necessaiy [Hud.. 
.Wll; what the law requires is that the demand must be to that effect and no more. 
It has thus been held that the requirements of a lalub-t-mhhad .ire complied with, if 
the pre-einptor states in the presence of the vendor, or the vendee, oi on tho land 
sold, fil’d 111 the jiresence of w itnc.sse.s, *' I hnre claimed pre-eiiqition ; I atill elaim it; 
bear wUnea.i therefore to the fact ” (a). If there aic several piueh.iseis, it is not neees- 
.sary that tlio names of nU the purehaseis should lie eiiumeiated at the time either of 
the first or tho second demand Thus where a pre-emptor claimed the right of pre¬ 
emption against five purchasers, and the form used was “ wlieieas .lagdeb Singh and 
ithera have purchased the property and 1 have claimed pre-einplion, " etc., and this 
was ptoclaniiod in tlu‘ presence of two of the purchasers and at tlie empty doors of 
the other three, it was held that the demand was properly made, and that there was 
nothing equivocal in the formulation of the claim (y). 

Krplanatiov f.— See s. IS2. ExpIn. II and notes thereto 

I86A. Transfer of property by purchaser after demands*— 

When once u pre-einptor has made the *' demands retpiired by 
law [s. 186], ji transfer by the purchaser of the property sought 
to be pre-empted will not affect the rights of the pre-emptor, 
and the pre-emptor is not bound to make fresh " demands ” 
against the transferee ( 2 :). 


187* Tender of price not essential*— It is not necessary 
to the validity of a claim of pre-emption that the pre-emptor 


(■«) Jadii tiinqh V. liajkumar (1S70) 4 11. L. K., 
A. 0 171. 

<(■) MutMTuk Jlueain v. Kam: Huito (1904) 27 
All. 100 : .S'oi/i? All V. AbdtU (1923) 45 All. 
xOO, 71 I, C. 400, (’23) A. A. 251. 

(w) Bulllle 490; .VoWiu v. .SViarfi (1915) 37 All. 
522, 29 I. C. 495 , ilajjab Ah v. Vhnndx 
Churn (1890) 17 Cal 543 [F. M.]; Xando 


Perthad v (lopal (1884) 10 CW. 1008, 
relied upon In .17 All 522, 29 I. C. 496, 
WB8 overruled in 17 Cal. 543 (F. B.) 

(r) Haeuaghten, p. 183 

(») Jog Deb v MiJiomed (1905) 32 Cal. 982 
(2) Mahmnmad Abdul v. Muhamnuui (1924) 40 
All 889,79 1.1!. IJSd, (’21) A.A. 800. 
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should tender tlic price at the time of the talah-i-ishlmd [sec. 
1861 ; it is sufficient that he should then declare his readiness 
and willingness to pay the price stated in the deed of sale, or, 
if he has reasonable grounds to believe that the price named in 
the sale deed is fictitious, such sum as the Court determines 
to have been actually paid by the buyer («). 

188* Death of pre-cmptor. If the pre-emptor dies 
pending the suit for pre-emption, the s\iit may be continued 
by his legal representatives. 

.1 Muos D fur pr('-omptiii.i. ,l ^lu*^ Ihjoie ol/iiiiiiitig i <In roe iti tli- suit. Ai'cord- 
iiig to the Htiiiali law, the righ* to sue is extinuuishcd, .iiiil the suit I’.iuiiot l)0 prooccutpil 
by-I's Art/-? (6). Aoetirdiiig to (ho Shi-ih uud th.s Sh<il>'i law, the right to sue is not. 
extinguished, and <he suit m.iy U toniintied by .1 a >tiirA [Bnillie, U, l!)(); ITed, .j 6I ]. 
According to the I’lobale and Adiiiic.i'-dialion iVet, i.ShI, s. sO [now lodiaa Succession 
Act 39 of 1925, 3. the right is not e vtiiiguished, and the suit may he eoiitmuod 

l.y .Is leg.il rcpiesciitiitiM*. that is, \a» ercculor or (ulmmiitralor. 'L'h.it Act applies to 
Mahomedans, and the elTcct of a iceent Boinb.xy decision is tli.it whatever lie the sect 
to winch llie parties beloiis;, the rule applicable to c.aso.s of this kind is that laid 
down in the said .Vet, that is to '.iv. if .1 dies leaiing a will the suit may be eontinuod 
by bis orpnilor, and if be dies intestate it m.i\ Im‘ continued by bis heirs on oblaintmj 
I'AIrrA of adinimatralion (c). 

I89« Right lost by acquiescence. -The right of pre¬ 
emption is lost if the pre-emptor entens into a compromise witli 
the buyer, or if he otherwise acquiesces in the sah^ (ri). But a 
mere offer by a pre-emptor to purchase from the buyer at the 
sale-price, made with the object of avoiding litigation, does not 
amount to acquiescence (c). 

190. Right not lost by refusal of offer before sale. -As the 
right of pre-emption accrues after the completion of the sale, 
it is not lost by a refusal to purchase when the offer is made to 
the pre-cmptor before the completion of the sale (/). 

191. Suit for pre-emption.—Every suit for pre-emption 
must include the whole of the property subject to pre-emption 
conveyed by one transfer {(j). 

(a) liaillic, 4!)4, Jlrera Lall \ ifonriil ImH (IhiMI) . H 1 \ ti.'i, I7'i, (U I I' Urt S.-e nl«.i 

MW l< -l-o lAlija rrnmil V /aWn /'rasii./ j rode .il <ivil Pii). .iliiK , I')(H, 11 -.i-A r 1 

(IrtSO) JAll ‘.iJU. rnr^h'iil \ Hopnl , {«/) \ lliirhat ill (l.HO) S .\11. 

(ISS4) 10 Cal 1003; />Vft»A V K/iviln \ 11 j , Amir thnilnr Mi Mimiul (UlliSl 

Jiiilm/t (1894) 1« All m. ils Sim- Jamil j 47 Ml 01'., 83 1 C '.IM. (2.'.) A A. 424 

.Sini/Zt V JSiUdeo rnmail iliril) 11 All 117. ; [miiiorl 

59 I C 079 [sale to morto,is<-r| I (.) Muhamnunl .Saxir-uil-iltn \ AhdiU Ilamn 

(t) /I'lillir, I. pp .">05-500, Miihiimmail Uiimiii j (1894) 10 .Ml .100, Miiliammail Ynnnui 

V .VirtTOrtl-un-nidKO (1897) 20 All .38 I \ .Ua/onaiw/rf (1.397) 19, All 3-14 

(r) Hamiit'l Juiul Ilusmn v. Sriaram (l')12) 36 i (/) .Ifcui/i Briram %. hnini Hri/Hin (1877) 1 All. 

Iloni 144, 12 I. C 720 ISliafi'i]. SJitruM 521, Kanliui hnl v. Kalia Prawpl (1901 

\ .Sijiul Hirajul (1917), 41 Bom 030, 653, I -27 All 070 

42 1 C 32,aird.oiiapp. to P C mSilaram (./) Daria Prawl \ V/awn (1334) 0 Ml 421. 

V /Kiul //aran (19‘21) 45 Bom 10.50.100I I 
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The principM of denying the right of pre-emption except aa to the whole of the 
property sold is that if the pro-emptfir were allowed to split up the bargain, he would be 
at liberty to Jake the liest portion of the property and leave the worst part of it with flie 
vemiee (h). ‘‘ 'J'hc right of pre-emption was never intended to confer such a capiieums 

choice ii|«in flic pre-einptor ” (i). But where the purchaser himself sells part of the jiro- 
perty fo another, the pre-emptor is entitled to pre-emption in respect of that portion 
which remains with the purchaser (j). 


LtiMlahwi.- -A suit to enforce the right of pre-emption must bo institutoil within 
one year from the date when the purchaser takes physical possession of the property, 
or, where the subject of the sale does not admit of pliysieal possession, when the 
instrument of sale is rcgistereil (Limitation Act, IflOS, sch. J. art. 10). If the .subject 
of sale does not admit of physical posse.ssion and there is no registered instrument, 
the suit will bo goi-erned not by art. 10, but by art. 120 (k). When tho person entitled 
to pre-emption is a minor, the right may be claimed on his behalf by his guardian, but 
the suit must la- institutwl within the aforesaid jicriod, and the jicriod of limitation 
will not be extended by re.ison of the pre-eniptor's minority [ Limitation Act, s. 8]. 

IV/ten pre-nni>lor I'ofal v'lih of vendee. -See Coilo of Civil Procedure, 1908, t>. 

20 , r. 14. Cpoii a pre-enijition decree the proja-rty, and the right to mesne profits tlieie- 
from, vest in the pre-ein()tor only from the date when he pays tlic amount of the purchase 
price linally dei-rced ; unlal that time, the original purclia.ser retains possession and is 
entitled to the rents and profits (/). 

I9IA« Decree for pre-emption not transferabIe»--A (loorco 
for pre-emption is not transferable so as to entitle the 
transferee to obtain possession of the property in suit in 
execution of the decree (m). 


192. Legal device for evading pre-emption. Wlien it is 
apprehended that a claim for pre-emption may be ativanced 
by a neighbour, the vendor may sell the whole of liis property 
excluding a portion, however small, immediately bordering 
on the neighbour’s property, and thus defeat the neighbour's 
right of pre-emption. 


Hcd , .')(i;i; Baillic, 512, ft neq. Fabrication is not one of the devices permissible under 
the Mahoinedan law for defeating the right of pre-emption (a). See notes to .s. 182, 
“ Lease in i>erijctuity.” 

<(^193. Sect-law as governing pre-emption.—(-?) If both tlie 
v^dor and pre-emptor are Sunnis, the right of pre-emption 


(A) Sheobharon v. .Imrh /toi (ISSfl) « All. 462 
to Durqa Preuad v. -Viinitt ^1884) 0 All 423, at 
p. 426 

0) VJe Ham v. Almti Ham (1024) 5 Lah. 80, 
80 I.C 060, (24) AL 431. 

(t) Hatiit Heqam v. Manntr Ah (1001) 24 -All. 

17; llautunlla v. Oopal (1006) All. W. N. 73. 
<l) DtokftMndan v. tri Ham (1880) 12 All. 234 
Dionandan Prtuhad v. Hamdhan (1017) 


44 Cal. 675, 44 I. A 80, 30 T (’ 058 
(m) Hama»ahai v (Hiyu (1884) 7 All 107, III; 
A’orfir A7i v. Wall (1024) 5 Lah. 486, 8'>, 
I. C. 188. (’2.5) A L. 202; Mehr. Khan v 
Ohulam (1021) 2 lAh. 282, 64 I. 0. 

101 . 

(a) Jadu Lai v. Jankt Koer (1008) 35 Lai. 575, 
affmd. in (1012) 30 Clal. 015, 30 I. A. 101, 
15 I. C. 650. 
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is to be determined according to the Sunni lay r. and if both the 
parties are Shiahs (o), the right of pre-emption is governed 
by the Shiah law (p). 

(2) If the vendor is a Sunni, and the pre-emptor is a 
Shiah> the right of pre-emption is, according to the Allahabad 
High Court, governed by the Shiah law, on the principle of 
reciprocity explained in the notes to sec. 184 above {q). 

(3) If the vendor is a Shiah, and the pre-(Muptor is a 
Sunni, then, according to the Allahabad High Court, the right 
of pre-emption is governed ])y the Shiah law (r) ; but ac(;ording 
to the Calcutta High Court, it is governed by the Sunni law (s). 

(^) The personal law of the buyer is immaterial in these 
cases ((). 

I93A. Points of distinction between the Sunni and the Shiah 
law of pre-emption.—(I) According to the Shiah law, no 
right of pre-emption exists in the case of property owned by 
more than two co-sharers {u). 

(2) TTie Shiah law does not recognize the right of pre¬ 
emption on the ground of vicinage (v), or on the ground of 
“ participation in the appendages.” 

Kaillic, Part If, 175-179. A, a Sunni, aell.s his ianii to /i. A'n noif{hbour C, 
who IS a Shiah, sues A and B for pre-emption. According to the Allahabad High Court, 
the law to be applied is the Shiah law, and under that law a neighbour as such 
has no right of pre-emption. (! is not therefore entitled to pre-empt. Hut if we deny 
C the right to pre-empt by applying his own law [Shiah lawj to him it is but fair that 
when C sells his own property, we should apply the same law, so that if liis neighbour 
is a Sunni and he ulaims the right of pre-emption on the ground of vicinage, we 
should not allow his Sunni neighbour the right of pre-emption. This is the line of 
reasoning followed by the Allahabad High Court in the cases referred to in sub-secs. (2) 
and (3). The tendency of the Calcutta High Court Is to apply in all cases the Sunni law 
of pre-emption except perhaps in cases where both the vendor and pre-emptor are Shiahs. 
The reason given by that Court is that the law of pre-emption in force in this 
country is the Sunni law of pre-emption. 


(o) See CMind Dayal v. Inayaluttah (1885) 7 All. 

775. 

(p) Abbas Ah v. Maya Bam (1888) 12 AU. 229. 

(q) Qurban v. Chote (1899) 22 AU. 102. 

(r) >«• Khan v. Faiyaz (1914) 30 All. 488, 25 I.C. 

445. 

(») Jog Deb. v. Mahomed (1906) 32 Cal. 982. 

(() Oobini Dayal v. InayatuUah (1885) 7 AU. 775 ; 


Jog Deb. v. Mahomed (1005) 32 Cal. 982 
But see KialTotuilah v. Mahmi 
Mohun (1800) 4 n.L.B. 184. 

(u) Abbas Ah v Maya Bam (1880) 12 AU. 229 ; 
Husain Hedchsh v. Mahfuz-ul-Haq (1025) 


(«>) 


47 AU. 944, 88 I. C. 972, (’25) A. A. 550 
V. Chou (1899) 22 AU. 10 
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CHAPTER XIV. 

Marhiage, Uowp:i;, DivoRfK and Parentage. 

A.—Marriage. 

194* Definition of Marriage. - Marriage {nilah) is defined 
to be a contract which has for its object, the procreation and the 
legalising of children. 

K»illu.4 

Muht or Innivirnrii i»airiin(i TIio Sliiali law rocofjnizps Mio kinds of inarrinf!;fs, 
nauic'ly, (1) pennanent, and (2) muta or tompoiaiy {< 2<Mi B). Thr Sunni law does not 
rocoj?m/.i- mvla nianiiij.'c at all (Baillie, 18). 

195* Capacity for Marriage. —(/) livery Mahoniedan of 
.sound mind, who has attained puberty, may enter into a con¬ 
tract of marriage. 

(J!^) Lunatics and minors who have not attained puberty 
may be validly contracted in marriage by their respective 
guardians [ss. 207-211]. 

Explartat!on. -Vnherty is presumed, in the absence of evi¬ 
dence, on completion of the age of fifteen years. 

Kiulhe, 4 ; Hod , .Vil). Note tliat the ))roviMons of the Indinn Majority Aet, 1H75, 
do not fipl'ly to niiitters relaliii}: to innrriage. dotrrr, ,ind throne .See notes to p. 1(11 
.ibove. 

^VtIen consent, to a inaiTiii"e is ohtnined by force or fraud, such inarriaf;e is invalid 
unless rat iGcd (tc). 

196. Proposal and acceptance before witnesses.--It is 
essential to the validity of a marriage that there should be a 
proposal made by or on behalf of one of the parties to the mar- '• 
riage, and an ac ceptanc e of the proposal by or on behalf of the 
other, in the presence and hearing of t\yo male or one ma,le 
and two female . witnesses, who must be sa ne, g.iid,„§4jjlt 
Maho medans. The proposal .and acceptance ,must_.lioth, be 
, expresse d at. one meetin g ; a proposaf made at one meeting 
and ail acceptance made at another meeting do not constitute 
a valid marriage. 

(tr) AUul Ar.yiu A/ontnl 31 AH 348, 11 C. 538 lwllr> illness foncealcdl ; JJulumiiM 

V. JMit4 Aflrftf (1021) 45 Bora. 15|, 50 I C 433 (pirgnancy oonct'tticdj. 
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Ilcd., 25, 2(5; 4, 5, BaiUir, 10, 14. The usual form of proposal is, “ I hiv'6 marrit’<l 
mysolf to you,” ami that of aoceptanoo w, “ I have con.sentoil.” 

’ Shiah law .—^According to the Shiah law the pre^^PIK•o of witiie.sscs is not neeo-n.iiy 
in any matter regarding marriage : B.iillie, Part II, 4 

197. Witnesses. —A marriage (joiitracted witliout witnesses 
as required by s. lOlj is invalid {fasid), but not void {Ixitil). 

B.lilhe, ITm. As to inv.thd marriage-,, mm- 2l)4.\ and 200 below 

198. Number of Wives.- It is not lawful for a Maho- 
rtiedan to have more than four wives a+ the same time. Where 
a Mahomedan wlio has four \vive‘< marries a fifth wife, the 
marriage is not void (Ijatii), but invilid {fmld). 

Baillie, 30, 154 ffouilh cla-s-i). ts to invalid inariiages, see ss. 20lA anil 200 below. 

I98A. Polyandry not allowed. -It is not lawful for a woman 
to have more than one husband at the same time. 

Bailhe, 154 (si\th ohiss) ' It i-. not lawful for a man to marry tlie wife of another 
Balhc, 38. 

199. Marriage with women undergoing iddat. -If' is not law¬ 
ful for a Mahomedan to marry a widow or a divorced woman 
before the expiration of the perio«l of iddfit which it is incum¬ 
bent upon her to observe on the death of her husband and on 
divorce. Where such a marriage does take place, the mar¬ 
riage is not void {bntil), but merely invalid (fasid). 

Ex2)lanation,. 'Phe ldd<il of a woman arising on divorce 
is three courses, if she is subject to menstruation ; if not, it 
terminates at the expiration of three months from the date 
of divorce. The iddat of a woman arising on widowhood, if 
she is not pregnant at the time of her Jiusband’s death, is four 
months and ten days, and, if pregnant, four months and ten 
days or until delivery, whichever is longer (x). 

Hed., 128, 129; Baillie, 38, 1.51, .3.52-.358. IMatiH prescribed for the establinh- 
luent of legitimate descent and the prevention of “confusion of blood.” As to invalid 
marriages, see ss. 204A and 206 below. As to marriage during iddat cousoi^uential on 
husband’s apostasy, see s. 237 below. 

200. Difference of religion. —(7) A Mahomedan male may 
contract a valid marriage not only with a Mahomedan 
woman, but with a Kitabia, that is, a Jewess or a Christian, 


{x) JluinUii V. Mill fliuain hibi (19J1) 4 Lull. lUJ. 7.5 I C. '.W, (’-'3'A. I,. »»'» 
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but not with an idolatress or a fire-worshipper. But if he does 
marry an idolatress or a fire-worshipper, the marriage is 
not void {halil), but merely invalid (fasid). 

{2) A Mahomedan woman cannot contract a valid mar 
riage except with a Mahomedan. But if she does marry a 
non-Mahomedan, whether he be a Kitabi (that is, a Christian 
or a Jew) or a non-Kitahi (that is, an idolater or a fire-wor¬ 
shipper), the marriage is not void {halil), but merely invalid 
(fasid). 

Flod., .‘JO; UailliP, 40-42, l.'il, lj>.‘J. Ktlah iiiraiis a book, tliat in, a book of revealed 
religion. Kilnhi ineaiiH a male who lielieves in Chnsfianity or .riidaiNni. KiUibm ks a 
female who believes in either of these religions. The ifiiestioii whelhera Hmldhist woman 
can bo regarded as a Kihtbm arose in a < ase befoie (he I’rivj Comik il. but it was not de¬ 
rided {y). In the same ease their ljordshi|>.s of the l*riv> Couik il expressed the opinion 
that in all eases wheie, aeeoidiiig to Mahomedan law, unbelief oi dilferenee of ereed is 
.1 bar to marriage with a true ladiexer (i.e., a Mussulnian). sueh marnagi- will he valid 
if the alien in religion embtaees the Alahoinedan faith. I’lofessioii of sue h faith, w'hether 
with or without eonversion, IS necessary and Huftieieiit to leniove the dis.ibility. Hut 
Mieh profession must ho made befoie or at the time of the leremony (z) 

Where either party to ,i eonti.iet is a (’hristian, the in.iiiiaue must be solemniyed 
111 aeeordanee with the provisions of the Indian Chnsti.vn Muiiiuge Ait X\ of 1S72, 
othci wise the inarriagi'IS voiil (see s 4 of the.Vet). If (he m.i.riiuge is solemnized in ae- 
eordaneo with those provisions, it will be mint though it he the marnagi* ot a Muho- 
iiirihin with a ('hristian. Hut if the niuriinge is not so solemnized, il is nml though it 
may have been solemnized aeeoiding to .Mahomedan rites (it). 

fii a reeent Allahabad case the <iiiestion arose whether a nuitniige between a Suniu 
male and a Shiah female was illegal It was held that it was not illegal (6). 

,Vs to invalid maiiiages, see ss. 2()| \ and 2(t(i below. 

Shitili htw -.Veooiding to Shiah law, a female .M.iliomedan iiiav not lawfully many 
a iioti-Moslem husband, not ean a iii.ile M.ihomed.in many a woman who is not .i hittibni. 
Hut even <is ri'gaids a Kifnbin, the majoiitv ol the Asii.v-.Vsbai vas hold that oiilv a iiiKtn 
III.image (s. ean be lontiaeted with her H.iillie, I’ait II, 2!l ; 'I'vabji, s. .“>1. 

201. Prohibited degrees of consanguinity. —A man is pro- 
liibitcd from marrying (1) his mother or his gnuulmother how 
high soever ; (2) his daugliter or grand daughter how low 
soever; liis sister whetlier full, consanguine or uterine; (4) 
his niece or great niece how low soever ; and ( 5 ) his aunt or 
great aunt liow high sottver. whether paternal or maternal. A 
nijirriage with a woman prohibited by reason of consanguinity 
is void (halil). 

Hod . 27 ; H.iillio. 24. .-Vs tn void marriages, see ss. 204A and 2UuA below. 

(I/) Abdul liiu-uik v. Aga Ma/itimnl .hiffrr (IHiW) (n) .See .SHnnrr v. Vurga Pratad (1904) 31 AU 

21 I. .-.H, lU-Bi, 21 ('at 06«, 074. 230. 

(;) (1803) 21 1. V. .10, 04, 21 I'al 000, 073-574, (6) Azu Kano v. .Muhammad (1925) 47 AH. 823, 

fupra. 80 I C. 600, (-25) A A. 720 
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202. Prohibited degrees of affinity.— A man is prohibited 
from marrying (1) his wife’s mother or grandmother how high 
soever; (2) his wife’s (iaughter or grand daughter how low 
soever; (3) the wife of his father or paternal grandfather how 
high soever; and (4) the wife of his son, or of his son’s son or 
daughter’s son how low soever. A marriage with a woman 
prohibited by reason of affinity is void {Ixttil). 

Hed., 28 ; iiaillic, 24-2i>, 154. .\!> to void mariia-'es, -.or 204A .iml 2()5A hi'low. 

203. Prohibition on the ground of fosterage. Fosterage is~ 
as much a bar to a lawful marriage as consanguinity, except 
in the trase of certain foster relations, such as a sister’s foster 
mother, or a fo ,ter sister’s mother, or a foster son’s sister, or a 
foster brother’s sister, with any of whom a lawful marriage may 
be contracted. A marriage with a woman prohibited by rea¬ 
son of fosterage is void (IhUII). 

08, (i'J ; JJaillie, SO, 151, 101. As to void iiuuisee ss. 201A ami 20.5A 

below. 

204. Women who cannot be lawfully joined together. It is 
not lawful for a man to have two wives at the same time who 
are so related to each other that, if one of them liad been a 
male, they could not have lawfidly intermarried. But there is 
a conflict of decisions whether the marriage with the second of 
the two wives in such a case is void (ImIU) or invalid (fasid), 
the High Court of Calcutta holding that it is void (c), while 
the High Court of Bombay holding that it is merely invalid (d). 

Hoil , 28. 2(1, Baillif, .'ll, Thus it w not lawful for a man to mairv his wife’s 

sistur 111 his wife’s lifetime. According to the Calcutta High Court, such a inurriage 
is void, and the issue is illegitimate (s. 205.V). Acconling to the Bombay High Court, 
such a marriage is merely invalid, and the is.sue is not illegitimate (s. 20(i) The Calcutta 
decision, it is submitted, is not correct. 

There is, of course, nothing to prevent a man from marrying his wife’s sister after 
the death or divorce of the wife : Baillie, .13. 

204A. Distinction between void {batil) and invalid {fasid) 
marriages.— (2) A marriage which is not valid may he either 
void (hitil) or invalid (fasid). 

(2) A void marriage is one which is unlawful in itself, the 
prohibition against the marriage being perpetual and absolute. 


ie) Anminiima v. KanmunnUm (1895) 23, Cal. I (J) Tajin v. Maula Khan 0017) 41 Item. 48.1, 
130. I 39 1.0.803. 
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Thus a marriage with a woman prohibited by reason of consan¬ 
guinity (s. 201), affinity (s. 202), or fosterage (s. 203) is void, 
the prohibition against iharriage with such a woman being 
perpetiud and absolute (e). 

(.>) All invalid marriage is one which is not unlawful in 
itself, but unlawful “ for something else,” as where the pro¬ 
hibition is temporary or relative, or when the invalidity arises 
from an accidental circumstance, such as the absence of wii 
nesses. Thus the following marriages are invalid, namely— 

(a) a marriage contracted without witnesses (ss. 196- 
197) ; 

(1)) ;}. marriage with a fifth wife by a person having 
tour wives (s. 198); 

(c) a marriage with a woman who is the wife of another 

(s. I98A); 

(d) a marriage with a woman undergoing Mat (s. 199); 

(e) a marriage prohibited by reason of dillerence of 

religion (s. 200) ; 

(i) a marriage with a woman so related to the wife that 
if one of them had been a male, tluiy could 
not liave lawfully intermarried (s. 204). 

The reason why the aforesaid marriages are invalid, and 
not void, is that in cl. (a) the invalidity arises from an acciden¬ 
tal circumstance ; in cl. (b) the objection may be removcal by 
the man divorcing one of his four wives ; in cl. (c) the objection 
may be removed by a divorce of the woman by her first hus¬ 
band ; in cl. (d) the impediment ceases on the expiration of the 
period of idd(tt ; in cl. (e) the objection may be removed by the 
wife becoming a convert to the Mussalman, Christian or Jewish 
religion, or the husband adopting the Moslem faith; and in 
cl. (f) the objection may be removed by the man divorcing 
the wife that is related within the prohibited degrees to the 
new wife, €.(/., if a man has two wives A and B, and he marries 
C who is a sister of A, he may make C huvful to himself by 
divorcing A. 

Wow 1 witliiii till- jiiuliibitcd di'isrecs arc vaUiril .Uvj/iurim. 
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Baillie, 150-105. Abu Hanifa duos nut recognise the dislinction set out above be¬ 
tween voul an<l invalid marriages. Rut the distinction is recognised by his two disciples 
Abu Yusuf and Imam Muharninail. Aecording to Abu Hanifii, no marriage is void, nut 
even a inariiage with a Moinan prohibited by reason of eonsangumity, adinity or foster¬ 
age, for, according to him, “ all the daughters of Adam iK-ing ((uahtiod for procreation, 
which IS the primary object of mairiage, arc tit subjects for that contract " | t.p., contract 
of marriage]: Baillic, 151, 151-l.Vi. A mairiagc with a woni.in prohibited by reason of 
consanguinity, attinity or fosterage, is, according to .Abu ilaiiifa, merely invalid, the 
result being tli.it if tlici'c lie offspring of the nianiagc, they <iro legitimate and entitled 
to inherit to tlieir father : sci* Baillie, 150, and s. 20ti below. The opinion of Abu ifiinifa 
is not likely to lie adopted by any (loiii t in Biitish India 

iS'A^ii/i law. The Slnali law does not reiogiii/a- *he dislmctiuu between invalid and 
void marriages. Atconling to fit it law a iti.im eie is either valid or void. Mariiages 
(that are iiivalid under the Suii'ii law are \ oid undi i tile Slnidi law. 

205. Effects of a valid (sihih) marriage. A valid naiiTittgt' 
confers upon the wife the right ot flower, maintenance, and 
residence in htn- husban<r.s house, and imposes on her tht* 
obligation to b(t faithbd and obedient to her husband, and to 
admit him to sexual intercourse. Tt creates between the 
parties proliibited degrees of relation and retnprocal rights of 
inheritance. 

Baillie. I'l. Tt may lie noted that a Mahomedan Inisbnnd docs not by niiii tiiigi' 
acquire any inte est in Ins wife's property {/). 

/ 205A. Effects of a void (batil) marriage. -A marriage that is 

void docs not create any civil riglits or obligations bfttween the 
parties. The offspring of a void marriage are illegitimate. 

Hailhe, i51). See ss. 201 ._>04A, and notes to s. 204A. 

y 206. Effects of an invalid (fasid) marriage. ( /) An invalid 

marriage has no legal effect liefore consummation. 

(2) If consummation has taken place, the wife is entitled 
to dower ‘■proper” (s. 220) or specified (s. 218), whichever is 
less, and children conceived and born during the subsistence 
of the marriage are legitimate as in the case of a valid marriage. 
But an invalid marriage does not, even after consummation, 
create mutual rights of inheritance between tlie parties. 

(,!^) An invalid marriage may be terminated by a single 
declaration on either side [see s. 230]. 

{4) The wife is bound to keep the iM(il of divorce, but 
not the iddat of death [see s. 199]. 


(J) A. H. (1K1MJ) 21 Bom. 77, «4. 
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Baillie, 156-158, 694. See 88. 197-200, 204 and 204A. 

A mama 'o witli a widow Ixjfore the expiration of the period of nidat ia not void, but 
merely invalid (a. 199). The High (lourt of Lahore has held that such a marriage ia 
illegal {'>) and that the wife is not entitled to restitution of conjugal rights against her 
husband <y). 

/ 206A. Presumption of marriage.—(i) Marriage will be pre¬ 
sumed, in a case of prolonged and continual cohabitation as 
husband and wife, without the testimony of witnesses {h). 
J3ut thougli prolonged cohabitation may give rise to the 
presumption of marriage, the presumption is not necessarily 
a strong one, and it does not apply in a case where the woman, 
before she was brought to the house of her alleged husband, 
was a prostitute {?)• The presumption may also be rebutted; 
by showing that the eonduet of the parties was ineonsisteidd 
with the relation of husband and wife (/). 

{'i) Marriage may also be presumed from an acknowledg¬ 
ment made by either party that he or she was married to the 
other, and assented to by the other (/;), unless the case is one 
where the marriage would be unlawful by reason of any of 
the rules laid down in ss. 198 to ‘204 (/). 


(d) Where a man has acknowledged the paternity of a 
child, it will be presumed that he was lawfully married to the 
mother of the (;hild,unless there is an insurmountable obstacle 
to such a marriage as in the cases mentioned in ss. 198 to 
204 (w). 

^ 206B. Muta marriage. —( 1 ) The Shiah law recognises two 
kinds of marriage, namely, (1) permanent, and (2) muta or 
temporary. 


(2) A Shiah of the male sex may contract a muta 
marriage with a woman professing the Mahomedan, Christian 
or Jewish religion, or even with a woman who is a fire-worship¬ 
per, but not with a woman following any other religion. But 
a Shiah Avoman may not contract a muUi marriage with a 
non-Moslem (/t). 


(>;) Jhandu v. Mil. Uumin llibi (1923) 4 Jjih. 102, 
7.) I. e. 500,(’2.1) A J.. 040. 

(A) Maonaitlitcii, p. rirt, a 13 ; Khajah Hulai/al 
V. /;»tJ(ia(lH44)3M.I A UO!) ; Mahomed 
Hanker v. Shurfoon-misa (1300) 8 M. I A. 
138 

li) aha.-arfar v. Kaniz FiUima (1910) 37 I. A 105, 
109, 32 All. 345, 350 ; OI.i; 674, Janut- 
(dl-Hulool V. Iloieinee Begum (1807) 11 M. 

0) AW‘|</ Bnzuic V. Ago Mahomed (189.1) 21 I. A. 
56, 65, 21 Cal.006,074. S^e a. 250 below. 


«■) Hallllr, 112; Halllli', Part 11, 5; Wite v. 
Sabdulooniiia (1.307) 11 M. X. A. 177, 193- 
194 ; llttlabiiT Kiihman v AUaf Ah (1921) 
48 1. A 114, 120-121, 23 Horn. h. R. 030, 
042-64:1,00 1.C.S37. 

(i) BaOllc, 408. 

(«»> Khajooroonuuia v. Bowshan Jehan (1876) 3 I.A. 
291, 311-312, 2 Cal 186, 199-200; Imam- 
bandt v. Afirt»o</<Xi (1918) 45 I. A. 73, 81-82, 
45 Cal. 878, 889-890, 47 I. C. 513. See abo 
a«. 247 aud 240. 

(n) Batllle, Part II, ‘29, 40. 
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(.5) It is essential to the validity ot a muta marriage that 
(1) the period of cohabitation should be fixed, and this may be 
a day, a month, a year or a term of years (o), and that (2) 
some dower should be specified (p). When the term and the 
dower have been fixed, the contract is valid. If the term 
is fixed, but the dower is not specified, the contract is void. 
But if the dower is specified, atid the term is not fixed, the 
contract, though void as a mnUx, may i»peiate as a “ perma¬ 
nent ” marriage {q). 

(4) The following are Ihe incidents of a multt miunage : - 

(a) a muJa marriage dot^s not c<'nfer on the wife any 

right or claim to her husband’s property, but 
children concei\ed while it exists are legitimate 
and capable of inheriting from their father (r) ; 

(b) where the cohabitation of a man and a woman 

commettces in a muta marriage, hut there is no 
evidence as to the term for which the marriage was 
contracted and the cohabitation continues, the 
proper inference would in default of evidence to 
the contrary, be that the muta continued during 
the whole period of cohabitation, and that children 
conceived during that period were legitimate and 
capable of inheriting from their father (.s) ; 


(c) a muta marriage is dissolved ipso facto by th(i 

expiry of the term. No right of divorce is recog¬ 
nized in the case of a mu/ft marriage, but the hus¬ 
band may at his will put an end to the contract 
of marriage by “ making a gift of tlie term ” {hiba- 
i-muddai) to the wife, even before the expiration 
of the fixed term (t) ; 

(d) if a muta marriage is not consummated, the woman 

is entitled to half the dower. If the marriage is 
consummated, she is entitled to full dower, even 
though the husband may put an end to the contract 
by giving away the unexpired portion of the term. 


(0) BalUle, Part II, 42. 

(p) BallUe, Part IT, 41. 

(9) llaUlie, Part II, 42-43; Qiierry Vol. I., pp. 


IP.C.l 

(») (1915) 17 Horn. L. R. 13 24 I. C. 499, lupra 
Itlic cotiabitation la thh cose was lor 19 

(1) Baliile,™pkrt II, 43 ; Mahotn&l Abid Ali v 
Itudditn (m»7) 14 Cal. 279. 
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ff the woman leaves her husband before the 
expiry of the term, the husband is entitled to 
deduct a proportionate part of the dower (w); 

(e) a woman married in the mula form is not entitled 
to maintenance under the Shiah law (u). But 
it has been held that she is entitled to maintenance 
as a wife under the provisions of s. 488 of the 
Criminal Procedure Code {w). 

Till* iSuiuii l.iw (Idi'S not n‘Oi>Kni«‘ nnihi iiiarii.igi-s .it all [Baillio, 1S], 

The cxjircHhioii “ periu.anont ■’ in suIi-mm-. (1) is ummI m ooiitradisliiiction to tin* 
uxpresHion “ temiMiiary.” No M.iliomcdan in.irilas'e, Pilhcr .iinong Siiiiiii.s or Shi.dia, 
la pormanont in thi; aciwo in wliii h a Cliribtian oi a I'aisi iiiaiiiafic is, for the husband 
may divorce tha uito .it any timo lie likes 

206C. Marriage between a Sunni and a Shiah. In the 
case of a marriage i)etween a Sunni husband and a 
Shiah wife, t he question as to the validity of the marriage is 
to be determined with reference to the persoaal law of the 
defenduat (./;)• 


oj Min Qis .,, 

207* Marriage of minors.—A boy or a girl who has not 
attained puberty (in this Part called a minor), is not compe¬ 
tent to enter into a contract of marriage, but he or she may 
be coiitiacted in marriage by his or her guardian. 

A boy or ,i giii who li.ia iittaiiUHl piilicity, that is, completed the ago of tiftocii 
years, is at liberty to marry any one he or she likes, and tin* guardian has no right to 
intcrfiTO if the iiiateh Ih' uipi.il • Mni naghteii. p. 5.S, ss. 14-Ui. See s. lO.i .ibove. 

I’ronsioii for hi in'lit oj niDiort m rnnlvmjd'ilioii "f maninqi. -.1 has a ddiighter D. 
H h.is a soil S. Both J) and S are iiiiiior.s. ,1 anil H eontr.iet for the inairiago of D 
with tS. 1*1 ior to the marriage li executes .in .igrcemcnt with .1 th.it in eonsidcration of 
y/s marraige with S, he (//) will pay to D Us. .WO per month for KIinrch-i-paiidaH 
(literally, bcH;lle-lcaf exjienses), and I’liaiges certain projK'rtic.s of his witli the payment 
Some time after the m.irriago li discontinues the payments. Is D cntitlixl to recover thi* 
arrears of the alloivanee from m It has been held by tho Privy Coiiiicil that sho is, 
though according to the I'highsli eommon law she is not. she not being a party to the 
contract. Their I/irdships ob-ieried that in India and among eomiiiunilics circumstanced 
.IS the Mahomedans, among whom marriages arc contracted for minors by parents and 


<M) JluillU', l’srtll,4l . (lSS7)14lal 2S4-2S'., , -‘the iMiiir <ii a ii ife ilora not In realltr 

: at’Ply to a woman coiitriiitcd in moota ” 

(v) Itallll.-, Part U. 117. Illailllf, Part 11, ;|44| 

Or) iiiiMiiH s 3Iir:a Kumar (lS.S.:i .s I'al. 7Jfl. | (r) A:i: Utiiin \ Muhammad (IHgS) 47 All. S25, 
Tills <lc(l«lon N of (loiilitful authority, ! 8<l I t' 0‘>0. (’2:)) A. A 720. 

biH-aiisr, as ststcil in Slisraya-iil-lslam, I 
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guardians, it might occasion serious injustice if the common law doctrine was ajiphed to 
agreements or arrangements entered into in eonneetion witli such contracts (y). 

/ 208* Guardianship in marriage (jabr )♦ The right to 
tlispose of a uiintjr in luiirriage belongs suceossivoly to the (1) 
father, (2) paternal gramlfather how high soever, and (3) 
brother jind other male relations on the lather's side in tin* 
order of inherittince enimierated in ihe Table of Ht'sidnaries. 
In default of pateriiid relations, the right devolves upon the 
mother, maternal uncle or jiiint and other maternal relations 
within the prohibited degrees. In default of maternal kindred, 
it devolves upon the (lovernment. 

K('d., ;{(), :j‘). 'I'lii' fact Ih.d. a giiard"n iia-. hi ii appointed t);y tiic Comt cif tli'- 
person of a minor docs not take aw.-y the jmver of the giiaidiau foi the m.iiii.igo to 
dispose of tho minor in marriage But the iiunoe being in siieli a ease a wind of tlie ('oiirt, 
the gnnrdinn for the mariiage siionld not dis|)ose of tlie iiiinor m marriage willioiil the 
sanction of tlie Couit to tlie pioposcd mairiage (z) 

Ajiostiisi/ of giinrtlinn for marriage .—ft is lionbtfiil whether tlie iiglit to dispose ot 
a minor in marriagn is lost by the apostasy of the guardian from Ihe Malioniedan faith 
Imder the Mahoincilan law iiropcr, an apostate has no right to eontraet ii m.nor in 
marriago (Hed., 392). It is enacted, however, by .\rt X.Kl of ISoO, that no law oi 
usage shall inflict on any person who renounces his religion aii^ “ foifeilme of rig/iti 
or property,” and it was accordingly held by the HighCouitof Bengal in Afiirhoov Aizoon 
{ii) that a Hindu father is not deprived of his light to the custody of Ins children by leasun 
of his coiiveision to Christianity. Jn a sniiscqiient case, howeviM', deeidi'd hy the sami- 
Court, but without any refereneu to Muchoox ease, it was field tli.it a Mahoniedan, who 
had bocome a convert to.riidaisni, wasdi.s(pialilicd by reason of Ins .iposlasv from disposing 
of his daughter in marriage (6). In a recent Bombay case, it w.is held, following Mtic/iou's 
ta.se, tliat .1 Hindu convert to Mahomedaiiisin is not di.s<pialitied from giiing his .son in 
adoption to a Hindu (c). it is submitted tli.it the right to eonir.iet a minor m marriage 
IS a “right” Within the meaning of (he alsive Att, and that the decision in MiicIiuo'h 

e. isc, followed by tlie Bombay High (jourt, is tho correct on,‘ 

Shiah law .—Tlie only guardians for marriago reeoginsoil by the Shiah law are thi' 

f. ither and the paternal grandfather how high soever : Baillie, I’.irl If, 15. See notes to 

s. 210. 


‘ 209* Marriage brought about by father or grandfather.— 

When a minor has been disposed of in marriage by the father 
or father’s father, the contract of marriage is valid and binding, 
and it cannot be annulled by the minor on attaining puberty. 
But where a father or father’s father has act(id negligently or 
wickedly, e.g., where the minor is marrietl to a lunatic, or the 


(tj) Khmja Mahoiiieil Khun r Husaim Iteiinm 
(1910) .17 I.A. l.W, 32 All. 410, 7 1 f 237 

(z) Monijan v. Diulrict Judge, Birbhum (1914) 
42 Cut. 351, 23 I. C. 229. 


(<l) (1800) 5 W. K. 235. 

(6) In the matter oj Mann liibi (IM71) 13 II l/.lt. 
100 . 

(f) Shameing v Santabax (1901) 25 Horn. 5.51. 
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contract is to the manifest disadvantage of the minor, the 
contract is voidable at the option of the minor on attaining 
puberty. 

lied , :17 ; liaillie, .">(), Amir Ali, Viil. 11, p. 120. See s. 210 IxJow. 

It has been lield by the Higli Court of Allahabiul that a Shiah girl given in marriage 
by her father to a Snniu hiisliand haa an ojition of repudiation on attaining puberty unless 
11 has been ratified by consummation or otherwise, tho reason given being that it would 
be contrary to all rules of oipiity or justice to force such marriage on her if on attaining 
pulxTty she considers the marriage Ij) lie repugnant to her religions sentiments (d). 

^y' 210. Marriage brought about by other guardians: Option of 

puberty. —When a marriage is contracted for ti minor by 
any guardian other than the father or father’s father, the minor 
has the option oT 'repudiating the maiTiagc on attaining 
puberty. This is teehnieally called the “ option of puberty ” 
{khyar-uL-buluyh). 

Tho right of repudiating the marriage is lost, in the case of 
a female, if after attaining puberty and after being informed 
of her right of repudiation, she does not repudiate without 
unreasonable delay (e). But in the ease of a male, the right 
continues until he has ratified the marriage either expressly or 
impliedly as by yiayment of dower or by cohabitation. 

Hed. :1S ; niiillie, .■•0-.'.2 ; .MiM-n.igllteii, p. 5S, ^ 18 

Shiiih /««'.--According l<> the Shiah law, a marriage brought alsmt by a jierson other 
than a father or grandfather is wholly ineffective unt il it is ratifits.1 by the minor on attain¬ 
ing puberty (/). See notes to s. 208. Shiah law." 

\ 211. Effect of repudiation. -When the “ option of repudia¬ 

tion ” is exercised, the marriage is dissolved from the moment 
of repudiation. But the marriage is valid until repudiation, 
ahd'iiTfhe’ eVeiit of the death of either party before repudiation, 
the other is entitled to all the rights of inheritance. 

Hcd. :17, ; Ihiillic, .'ll It is stated both in the Hcflaya and tho Fatca Alumgiri 

that the rcpudiatiiiii should be eoiilirmed by .v decree of the Court, and that until then 
the parties ha\o miitii.il lights of inheritanee. In a Calcutta case {g), however, Ameer 
\li, J., observed that the dciree of the (tourt was ikhsUsI onhf to piocidc judicial evidence 
in Older to prevent disputes, and held that a girl who had been disposed of in marriage 
during her minority by her mother, .ind who repudiated the marriage on attaining puberty 
and then married another la-rson, was not guilty of bigamy, though the repudiation was 
not eontirmed by a judicial order. 

(rf) A:U Itano Miihiimmait 47 \ll. S23, i (/) MiMa Jrhan v. Mahomed (1873) L. R. T. A., 

80 I. r tiOO, Caa) a. a 720. Sup Vol 102, 28 W. R 28. 

(r) Bimnllah v .tiir Muhammad (1022) 44 .411. I (p) Badat Aural y.Oueen-Emprem (1801) 10 Cal. 

•1, 83 I C. 702. (-22) A A. 1 w. I 70 
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212* Marriage of lunatics.- -The provisions of sections 
207 to 211, relating to the marriage of minors, apply mntatiii 
mytaiidis to the marriage of lunatics. 

Eaillio, 50-54-, 

Maintenance of Wives. 

213. Husband's duty to maintain his wife. — I'lie husband 
is bound to maintain his wife (unless she is too young for 
matrimonial intercourse) {h), so long as she is faithful to him 
and obeys his reasonable orders. Ilut he is not bound to 
maintain a wife who refuses herself to him (/), or is otherwise 
disobedient { j), unless the refusal or disobedic'iue is justilied 
by non-payment of prompt (s. 221) dower (k). 

214. Order for maintenance. —If the Imsband neglects 
or refuses to maintain his wife without any lawful cause, 
the wife may sue him for maintenance in a Civil Court., but 
she is not entitled to a decree for past maintenaiu^e, unless 
the claim is based on a specific.agreement (1). Or, she may 
apply for an order of maintenance under the provisions of 
the Code of Criminal rro(‘,edure, 1908, section 488, in which 
ease the Court, may order the iuisl)and to make a monthly 
allowance for her maintenance not exceeding fifty rupees. 


Sfutffi i /rti<'.--A(.(.i)rdin>j to the Sha(Tc*i hchool, tlio wifo is ciititlod to jmsi mainlo- 
nniicc thouj'li tliero may be no Agreement in respcHit tliereof (m) 

215. Maintenance during iddat. —The wife is entitled to 
maintenance during the iddat consetpient upon divorce (a), but 
a widow is not entitled to maintenance during the iddat con¬ 
sequent upon her husband’s death (o). 

As to tJie period of Mat, sec s. 199 aliove. When an order is made for the main¬ 
tenance of a wife under s. 488 of the Criminal Procedure (Jode, it will ccaae to operate, 
in the case of divorce, on the expiration of the jicriod of iddat, but not earlier (p). 

Judicial Proceedirujs. 

'■^216. 5«it for restitution of conjugal rights.^/) Where 
a wife without lawful cause ceases to-TBliabit with her 


(A) BaUlie, 441. 

(i) liaUlie, 442. 

0 ) 4.v.il.(1890)21 Bom. 77, at p. 82. 

(A) B^lle, 442. 

(0 Abdul FutUh V. Zubunnetta (1881) 6 Cal. 
031. 

(m) Uahamrd Uaji v. Kalimabi (1918) 41 Mad. 211, 
42 1. C. 517. 


(n) ned. 145, Ilailllc, 450. 

(o) Aga Mahomed Jajffer v. Koohom Beebee (1897) 

25 Gal. 9. 

(p) In re Abdul Alt (1883) 7 Bom. 180: In 
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husband, the husband may sue the wife in a Civil Court 
for the restitution of conjugal rights (q). 

(2) ('ruelty when it is of such a character as to render 
it unsafe for the wife to return to her husband’s dominion 
is a valid defence to such a suit. It may be, too, that gross 
failure by the husbanfl of the performance of the obligation, 
which the marriage contract imposes on him (s. 205) for the 
benefit of the wife, might, if properly proved, afford good 
grounds for refusing to him the assistance of the Court ” (r). 

(d) An agre(Mnent entered into before' marriage by 
which it is provided that the wife should he al liberty to live 
ivith her jhi rents after mnrriaye is void, and does not afford 
an answer to a suit for resthution of conjugal rights (y). 
Similarly, an agreement entered into after marriage l)etween 
a hu8l)and and wife who were for some f.ime prior to the date 
of the agreement living separate from each other, providing 
that they shoidd resume cohabitation, but that if the wife 
should be unable to agree with the husband, she should be 
free to leave him, is void and does not constitute a defence to 
the husband’s suit for restitution of conjugal rights {t). 


(-/) Non-payment of j)rompt^dowej (s. 221) is a defence to 
a suit for restitution of conjugal rfglits (u). But it is a defence 
in this sense only that, the Court, will not in such a case jiass 
an absolute (h'crce for restitution against the wife, but one 
conditional upon jiavment of the. dower (v). If the marriage 
is consummated^ non-payment of prompt dower is no defence 
at all to the suit {ir). 


(.5) In a recent case, where the parties belonged to the 
Mussalmaii Ivharwa community of Broach, the High Court 
of Bombay refused to pass a decree for restitution of conjugal 
rights against the wife, on the ground that the husband having 
been expelled from the caste, tlie wife was not bound to live 
with him (.r). 


it) Mounuhtf Hii:liKir Itiihirni \ 

Ufmim (1M67) U M I A .V.l. 

(<■) Mimnfhef llnzlixn' Hnheem \ Shumtiiuiini»ta 
Jifijitm 11 31 t \ riM , MchfmUn 

>. Sakrrihnnwlini (IU05) 7 I'khii 1, K 
002. OOS: Uvmim Hegiiiii Muhammiiit 
(1007) 20 All. 222 ; lliimiil Uuxain v. Kubra 
Hfuiiiin (1018) 40 Ml 332, 44 1 C. 72.8. 


Al) \ .1 

. 00,1, 21 


(1004) 0 11(1111. 1,. K 728; 
lrfnl>ii>nim (1013) 18 Oil. 
1. 1'. 87; b’alimii Hib% 


X)ir MuJimnmad (1020) 1 T.ali 597, 00 I. C. 

(0 MehrmU)! v. SnkrrUtanoobni (1005) 7 Bom. 
L K. 002. 

(ii) liiMxrin Khan V (liilab Kbatiin (1011) 35 Bom. 
388,11 11' 558. 

(r) Abdul V Hin-eubt (1904) 0 Bom. I.. B. 728; 
Mrbrratt)i \. Sak)irkhanoobai (1905) 7 Bom. 
L.B. 002, on 

(«•) flni Hanw v. AluluUa (1905) 30 Bom. 122. 

(X) Bai .fina v. Kbarwa J%ua (1007) 31 Bom. 
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2I6A. Suit for jactitation of marriage.—A suit will li(', 
between Mahomedans in British India for jactitation of a 
marriage (y). 

Jactitation is a false pictcncc of U-in}; inariicil t.i .iiiothcr. •• 'I'licip can be no doubt 
that unless a man is entitled by means tif the Civil Couita to put to silence a ■woman 
who falsely claims to he lus wife, the man and others in.iy sutT-r consulenible hardship 
and his heirs may be harassed by falsu t laiins after bis ilealb ” (c). 

2166* Suit for breach of promise to marry. In a suit by 
a Mahomedan for damtiges for breach of promise to marry the 
plaintiff is not entitled to damages peculiar to an jictioii ior 
breach of promise of marriage under 1 he Ihiglish law, but to n 
return merely of presents ot money, orii-iments, clothes and 
other things («). 


B. - Dower. 

217. Dower defined. Mahr or dower is ti sum of money 
or other property which the wife is entitled fo leceive from 
the husband in consideration of the marriage. 

Sco fiaillie, 91, and per Mahinood, J., AMul Kadtr v. Saliui'i (18S(J) 8 All. 149, nt 
p. 137. 

Marriage under the Mahomedan law is a ci\d contr.ict (s. 194), and it is likened to .i 
contract of sale. A sale is a transfer of i>roiM*rty for a pi leo. 1 n t ho contract of marriage 
the •“ wife ” is the property, and the " dower ’ is the piieo; see the .Mlahabiid c.ihe i itcd 
above. In his book on Muhammadan Jurisprudence (p. 334) Mr. Abdur llalnin says that 
•lower is not a consideration procee<hng from the husband for lh<' eoiitr.Kt of marriage, 
but js an obligation imposed by the Mahomedan Law as a in.-irk of resjicet for the wife. 


Under the Mahomedan Law, a husbatul may divoiee lus wife at any time ho likes 
without assigning any rea.soti The object of dower is to serve as <i cheek iijiori the 
capricious exercise by the husbaiul <if his jiower to <lissolve the marii.igo at will. '!’•) 
attain this end, it is usual to sjilit the ainount of •lower into two parts, one payable on 
demand, and the other payable on the dissolution of tln‘ niainage by rlral/i or fhoorrr ; 
see s. 221. See notes to s. 194 above. 


218. specified dower.—(7) The hushund may settle 
any amount lie likes by way of dower upon his wife, though 
it may be beyond his means, and though nothing may be 
left to his heirs after payment of the amount. But he cannot 
in any case settle less than ten (Jlratns. 


K/) Mir Azmat All v. Mahmud-vl-uvsta (l.s!»7l 
20 All. 06. 

(;) (1807) 20 AH. 06, 07, snpra 

(a) Abdul Kazak v. Mahomed (1018) 4J Beni 


l<Hi, 3.S I. C 771; MaenauRlitcn, 250 Si'c 
aSo Mahomed Abut All v. Ludden (ISS7) 
14 Cal. 276 !»«uta marriage]. 
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(2) Where u, claim is made under a contract of dower, 
the (yourt should, unless it is otherwise provided by any 
legislative enactment, award the entire sum provided in the 
contracjt. 

Herl., 41 , Itiiillio, !t2 ; Siigra Jtiln v. Musvnui Jiihi (IS77) 2 All. 57.“!; lianoo Brgum 
V. Mir Ami Ah (1307) 3 B.iiti. L.ll 188; Ah v. TfafiziUm) Cl Cal. W. N. 1.5.3. 4 
1 C. 402. 

yiirrjm.—'I'lio inoiioy \ .ilui' i)f 10(/fram.v is somotliiii!' betwopii t-lirpc .iiid four rugoPS (6). 

‘'Uiilrin il IS olheru'iHP proruleft bi/ any leyialalire enaclnienl ”-law to bo applied 
by the Courts in Ouilli and Ajmor-Merwar.i is that vvlu-n* a c-laiiu is iiiiulo by a wife under 
a i-ontract of dower, whether in her hiisb.uur.s lifetime or after his death, the Court should 
allow siieh amount only as iipjNMrs to lie reasonable with reference to the moans of the 
husband, notwithstandinj{ anything to the contrary in the eontiact [Oudh Laws Act, 
1870, s. n , Ajmer Merw.u.i Law.s, KcKiil.ition .3 of I.S77, s. .32 ] 

.1, a resideiil of .Xifia ('lutside Oudh), is married to /{ in Lucknow in the province 
of Oudh. After the inarri.i<;c H and resides with her husband .1 in Agr.i. li then 
sues /I for her dower in the Agr.i Court A contends that the amount of dower fixed at 
(ho time of marriage is oxcessivi*, and that it should lie reduced, having regard to the 
provisions of the Oudh Laws Act. H.is the Agra Couit power to reduce the amount? 
No. The mere fact that the marriage was celebrated in Oudh does not give jurisdiction 
to the Court of Agra to administer the law enacteil by the Oudh Laws Act (c). 

Hhiab law.- Under the Shiah law, there i.s no fixed leg.il ininitnum for dower :l 
llaillie, Pint II, (17, (iS. 

219, Dower may be fixed after marriage, - I’lie ainouub of 
(lower may be fixed either before or at the time of marriage, 
or even subsequent to the marriage (d). 

When the husband is a minor, his father has the power 
to make a contract of dower on his behalf, and such contract 
is binding on the luisband, though it may be made on liis 
behalf after marriage (r). 

220. '' frpper" dower, -If the amount of dower i.s not fixed 
(s. 218), the wife is entitled to “ proper ” dower (mahr-i-misl), 
even though the marriage may have been contracted on the 
express condition that she should not claim any dower. In 
determining what is “ proper ” dower, regard is to be had to 
the amount of dower that may have been settled upon other 
female members of the wife’s father’s family, such as her 
father’s sisters. 

(6) Atmii urn V. Abdul Samad (1909) 32 All. i (d) Kamar-un-nista v. Umtaini BOA (1880) 3 

187, .I I. 0. 411. All. 268. 

(e) BuHa Hnjiim v. Muhammad (1910) 32 AU. (s) Ba*ir Ali t. Hafiz (1909) 13 C!al. W. N. 153, 

477, 6 1. C. 568. * 4 I.C. 462. 
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Hod., 45, 53 ; Baillie, 92, 95. 

Shiah law.—The pniper dowor untlor llic Shiah law sli.iiihl not e\c-ced 500 iliramM 
(Baillie, Part II, 71). A.s to see notes to s 21S. 

221 ♦ Dower "'prompt"" and "deferred."" (/) The amount 
of (lower is usually split into two parts, one called 
“prompt,” which is payable on demand, and the other called 
“ deferred,” which is payable on dissolution of marrisifre by 
death or divorce. 

(3) Where it is not settled at the lime of marriage 
whether the dower is to be prompt or deferred, then iiccording 
to the Shiah law, the rule is to regard thi whole as prompt, (/), 
but acc(jrding to the Sunni law, the rule is to regard part 
as prompt and part as deferred, the proportion referable to 
each class being regulated by (uistoni, and, in the absence 
of custom, by the status of the parties and the amount of the 
dower settled (.(/). It is not clear w'hetluu’, in a case in which 
no specific portion of the dow'er has been fixed as jirompt, 
the Court has the power, under the Sunni law, to award the 
tv/io/e amount as prompt. The High Court of llomhay hasi 
held that the (Jemrt has such power (h). 

BaiIIu-, 92. In 1 All. 483, the Cniiil fixed one liflh nfa dower of l!,i. 5 ,(MM)ih 
“ |iroiiij»t,” tlie wife liavinj' heeii a prostitute. In I \ll. .'WKi. tlie Coiitf held tlliif a Hurd 
of a dower of lls 51,(MWI was reasonable as '• )>roin|)t " . and the same |iro|iortion was 
fixed in 2 Bom 11 ('. 291. In all these eases the jiarties weie Simms, and the mariia)>R 
eoritract was silent as to whethertheilowerwasto heprompf ordeferied 

222. Non-payment of "prompt"" dower. Though the 
wife is bound, as a necessary conse(pienc(‘ of the marriage, 
to render conjugal rights to her husband, slit' nuiy refuse 
herself to her husband, if the ” prompt ” dower is not paid 
when demanded; but once the niarrijigt; is consummated, 
she has no right to refuse herself to her husband, though the 
“ prompt ” dower may not be paid. 


See seetion 21t> (4) and the eases there eiteil. Wliere a woman is jireniiaiif at t he time 
of her niarriaKe, but she eonceals the pref^namy from her hirsband, I lie I'oneealrnent^ 
does not render the marriage invalid, and she is entitled to payment of the prompt* 
dow'er (i). 


(I) 


(g) 


Mirai Halur Uakht v. Mnza Khnrram Bakht 
(1879) 19 W. K. 315 [P. C.J; MaOhan 
Sahib V. Asmn Biin (1899) 23 Mod. 371. 
Buhtn V. .Mazar Hwasain (1877) 1 All. 483 : 
Tantik un-Huma v. UhiOam Kambar (1877) 
1 A)l. SOB; ilnuia Brgum v. Muhammadi 
Begum (1910) 33 All. 291, 9 I. C. 200 , 


Muhamniail v, ,'mf/nr-un-miim (1919) 41 All. 
.''.02,501.C 740, Fafma BM v. Sudruddin 
(1805) 2 fl.lI.C. 201. 

(A) //uew«<« Khun v (liUiib Khalum (1911) 35 
Itriin 380.11 I (' .5.58. 

(i) Kuleurntn v Abdul Kudir (1921) 45 limn. 151, 
59 1. C 433. 
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223. Dower a debt.—The widow’s claim for dower is 
a debt payable out of the estate of her husband, and it must, 
like other debts, be paid before legacies and before distri¬ 
bution of the inheritance. 

iSt'c thp tiisps fill'd Ill the no\t sfctioii. Soc also Bhola Nath v. Maqhul-uu-nistu 

20 All. 28. A widow i.h merely an ordinary eicditor in respecl of her dower debt ; 
^iich a debt has no priority over other deht.'i (Maenaghten, p. 274). 

Helinqui’ihmrxt of tlowei.- -A dower, la'iiig a debt, niaj be ifinitted by the widow 
[ereditorl without aeeuptanoc by the hu.sband’s hens (j). Hut a relinquishment ol 
her right to ilower by a widow who is a minor under the Indian Alajority Act 9 of 187fi 
IS not binding on her, though .she may ha\e eonipleted her fifteciitli year and is a niajui 
aceording to the Mahoinedan Law (/.). “The gilt of dower to a dead husband is valid 
on a favoiiiable construetion of the law ” [Baillie, p. .553]. Tlut there must be free consent. 
Where theie is iio free eonsent, as whore at the lime of the gift she was overwhelmed 
with grief at the death of tlie hu.shand and was in great mental f list ress, tlie relinquishment 
of her right to dower is not valid (<). 

224. Widow’s right of retention. ~(I) The widow’s claim 
lor dower does not entitle her to a lien on any specific 
property of her deceased husband. But when she is in 
possession of the propcrt.y of her deceased husband, having 
obtained such possession lawfully and without force or 
fraud, and her dower or any part of it is due and unpaid, 
she is entitled as against the other heirs of her husband to 
■retain that possessmi until her dower is paid. The right 
of retention is e.Ktinguished on payment of the dower debt {m). 

There is a confiict of opinion whether it is necessary to 
entitle the widow to retain possession of her husband’s property’ 
t hat the possession should have been obtained by her with the 
(jonsent express or Implied of her husband or his othei' 
heirs, it being held by a Full Bench of the Madras High Court 
that it is not (>/), and l)v the High (Jourt of Calcutta that 
it is (o). 

{2) A willow, who is in possession of the estate of her 
husband, is bound to jiccount to the other heirs of her husband 
for the rents sind profits received by her from the estate 


(I) /li’i/iiwi \ .l IIIIIII Hriiiim JJein 

lll'i , liiiliiiiiCiiiiti.ut C.l 

(/) Ah, DIiiihiium l„h, \ M,t/„immml (llll.l) 41 
Mail lOiB, 44 1 I'. 'JIW 

(I) Atiriintirim Khnl( M,iliume,l (I'liU) 47 Cal. 
. 1 . 17 . VI l.C. M 

(iH) ilrtViO/iK/iKH V. //rti/iii/llS7l)14 .M I 

.177 , Amato He,mm V Mahammad (1HU4) 
111 .\U “i) , Vmatul MehtU Kaltiiim \ 

(lUUv'i) J.'> Cal. l-JO , lUimiiii Hibt v. Zubaida I 


fll6i (1916) 43 I. A 394, 301, 3S All 581,588, 
.•J« I. C. 87 . Mama Jhtn v Vhnudlin Vaktl 
(19*35) 52 I. A 145, 149-150, 47 All. 250, 
•234-'355, 88 I C 579, (’25) A. P. C. 63 

(w) Brrju Bee V. Mouthiyd (1920) 43 Mail 
214, 53 I. C. 905. 

(«) SabHT lltbt V. /email (1924) 51 Cal. 124, 

(*24) A. C. 508, dlHSuutlng from Sahfl^n v 
Anmmbhn (1911) 8 Cal 475, 9 1. t 
10.U. 
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(luring the time of her possession, if so required by them (p). 
But she is entitled in that case to compensation for forbearing 
to enforce her right to the dower debt: this com])ensatioii 
may be allowed in the form of interest upon the, dower debt (< 7 ). 

[/I (lies loiiviiig ,i widow and .i sislt-r. Sonn- linn- alter .I'.-, (UmOi. llic x\ idow .ipplicH 
to the ('olleetor to have eert.iin lands toiiiiiii!' tiie eiiliie e-itnte of ,1 registered ill her 
name, alleging tliat she lias been in jiosseshion of tin- lands b;v i iL'ht of iiiliei ilaiice und also 
on lu-coiiiit of her dotrer. The .ipidn.ilion is o|i|iosi d li\ Ihi- sislei. 1ml (In- lands are 
ipgiatered hv the ('olleetor in the mdow's name \ftn ti-ii \ears. the sjsld sues tlii* 
widow to reeover her sliaiv (thiee-foiirlhs) in the esl.ile >1 A. The imiIo« eonleiiils 
that she is entitled to i ontiniie in jiossession and en|i \iiient ol the estate until iiaini' nt 
of her dower. 'I’he widow is eiititleil to letaiii possi-Nsion imlil her dower is satislied . 
fieebee liarhii ti V Sheih Hintitd (\iiT\)\iyi. I ,\. IJTT. .Intln ».i e eiled iil»)\e. the w idow 
was in possession at tin date ol (he suit, and the I’livv ('■.'in* il held llial liei poksession 
was lairfnl, Ihoin'h the sister Am/ opjxn-ed ihv a|tpliention of tliewiihiw to liaxethe 
property traiisferied In hc-r name. The leason is that jiossession was iitd ohtuined hy 
the widow niiliiwfiilli/ nr hi/force ot fraud )] 

SiiJi-ser. {{). -In //eeAec/W/ imk's fUAP eiteil in the aliove illiistialioii, then l.oidshiiis 
of the Privy Oonneil said. "The appellant (widow) iiavini; obtained m tn.ii and lawful 
pOiSsession of the estates undei a I'laini to hold them .is heir and for liei dowel, their 
bordships are ot opinion that .she is entitled to lel.iin that possession iinlil her dowel is 
satisfied . . . It is not iieeessarv to say w hetliei this light of the widow in iiossesaion 

IS a hen in the sl I let sense ot the term, although no doiilittheiightisso slated in a judg- 
inentof the High Court in the ease of .d Awed v Mitssiniiat A’Aw/^yn (ID W 1* 30!l). 

Whatever the light may he called. It appears to be founded on the jiowei of the widow, 
as a creditor for hei dowei, /« Ao/d the jnoperty ol liei hu.sbaiid, o/ irlnch she had 
lawfully, and wilhoutforte or fraud, idjUtiiied po/t.wssiow, until her di'hl is satislied. with 
the liability, to iieeouiit, to tliose imtitled to the piopeitv. siibjei t to the i laiin for the 
profit received. ' 

The eonlhet /eferted to in the ‘2ud paia. of siih-see. (I) aiises from the italiei/ed woid.s 
which occur in the following passage in the judgiiu'iit of the Privy Coiiiieil in llatnira 
Bibi V. Zubaida Bibi (r) 

“ Rut the dower ranks as a debt, and the w'de is ent ithsl, along with other i rrditois, 
to have it sati.sfied on the death of the husband out of his estate. Her i iglit, however, is 
no greater than that of any other uiiseenrctl eiislitoi, exeejit that if she lawfully, with, 
tile express or imphed consent of the husband, or hts other hens, obtains iio.sscssioii of the 
whole or part of his estate, to satisfyher elami with the lenls . . iiceiuiiig 

therefrom, she is entitled to retain such possi-ssion until it is .satislied. This 
is called the widow’s hen for dower, and this is the only creditor’s hen rif the Mussulman 
law which has received recognition in the British Indian Courts and at this Roaid.” 

The Full Bench of the Madras High Court hehl that the winds itahci/.cd above were 
merely ofii/er dic/a. The Calcutta High Court held, dissenting from the .Madras High Court, 
that their Lordships of the Privy Council were defining in the above passage the nature 


(p) (1871) 14 M. I. 377, at p. 384, supra. 
(o) Hamira Bdn v. Zubauta Jiibi (1010) 43 I. .1. 
204, 38 All. 681, 36 I C. 87, alflillR. (1010) 33 
Alt. 182, 7 J. C. 407 [tntciwit allowed at 6 
per cent, per anniini], Woomatotd v. Meerun- 


tnuH-m>m (1868) 0 W. K. 318 ; SaheJbjan 
V. Annarmlthn (loll) 38 Ot. 475, 480-481, 
9 I. n. laii. 

(r) (1916) 43 /. A. 204, 301, 38 AI). 581, 588, 36 I. f. 



186 


MAHOMEDAN LAW. 


of tho widow’s dowor <ieht and her rif'ht to retain possession of !ier husband’s property, 
and that tiie observations of their Lordships were not obiter dirta. The decisions of the 
Allaliabad High Court are of a date prior to the Privy Council decision in Hnmira Btbi’a 
cnac. 'J'hosi' again are not uniform, it being held in some cases that the possession should 
have been obtained with the consent express or implied of tho husband’s other heirs (a) 
and 111 other cases that no consent was necessary (t). The consent of the husband has 
reference to the ease where tlie husband in his lifetime lets his wife into possession so 
that she may recover her dower debt out of the income of the piopcity. 


Suit h)/ hiiabnnd's Iipdh fnr ;jos»rs«ioii Note that the biisband's heirs are vol pei- 
aitnnlly liable to pav th<‘ dowei debt. Any one heir may theielore sue for possession of /us 
«/cire of the estate on payment to the widow of his pioportiunate jiait of tlie dowei 
dcbt(M) .Sees 22:J. 

Wife's riyhl durimi hushiiHd''i hfelime —A wife who has not been divorced is not 
entitled to possession of any pait of her husband's projieidy during his lifetime until 
tho dower debt has bisni discharged (r) 

225* Nature of the above right. -(/) The widow who holds 
po.s.se.s.si()M of her husband’s property until she has been 
paid lier dower has no estate or interest in the property as 
has a mortgagee under an ordinary mortgage. Tlicre is no 
real or true analogy between the widow’s right of retention 
and a mortgage usufructuary or other. 1 ii the erase of a mort¬ 
gage the mortgagee tjikes and retains possession under an 
agreement or arrangement made between him and the mort¬ 
gagor. The widow’s right of retention is conferred upon her 
not by the agreement or bounty of her husband, but by tho 
Mahomedan law (w>). 

Tlie right of the widow to retain po.ssessioii of her hus¬ 
band’s property until satisfaction of the dower, debt does not 
carry with it the right of .selling, mortgaging, or otherwise 
transferring the pro])ertff {x). If .she alienates the property itself, 
and delivers possession thereof to the alienee, her husband’s 
other heirs are entitled to recover possession of the property 
from the alienee without payment to him of the dower debt. 
But this, it seems, does not affect her right to recover the 
slower debt from the other lieirs of her husband out of his 
estate (y). 


(H) 


<I) 

(10) 


Itamzan Ah v. Aiglinri lieitam (191(1) 32 All. 
503, 6 I. e. 103. 

Amnmtunmiim v Hnshir-un-iniiiia (1H94) 17 
All. 77 : Muhammad KanmuUah v Amniii 
Bftnm (IHiM) 17 All 03. 

Ilamira Bibi v. Zubaiila Hihi (1910) 43 I A. 
294, 3H All. 5S1 30 l.C. KT, wlIiiiK. (lOlO) 33 
All 182,71.0.497. 

Xarai/ana v. Iliiian (1022) 43 Mad 103, 60 
1. 0. 977, (■23), A M. 57. 

Mama Bifri v. Chaudhn Vakil (1925) 


I.A. 145, 150-1 .-il, 47 All. 250, 255-256, 80 
I C. ^79, (’2.5), A PC 61. 

(x) CAiiii BM v. Shams-Hn-Hi»a (1894) 17 AH. 
10 ItnortRaKc], Maim Btbi v. Waii 
A/tmad (1910) 41 All. 538, 51 1. C. 242. 
fUirt]: Heejn Bee v. Sued Moorthiya (1920) 
43 Mad 214, 238, 53 I. C. 905 [salel. 

(V) Maina Bibi v. Chaudhn VMcd (1925) 52 I. A. 
145, 159, 47 All. 250 -262, 86 I.O. 570, 
(•25) A.P.C. 63. 
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This sub-section deals with the right of a widow to alienate the jirojierhj of winch she 
IS in possession. The next sub-section deals with her right to transfer the dower debt 
and the right of possession. An alienation by a widow of the pnqnrty is void, but a trails- 
fer of the dower debt and of the right of possession may lie \aiid. 

(^) There is a conflict of opinion as to whetliev tlie widow's 
right of retention is transferable and lieiitable. In some cases 
it has been liehl tliat the right of retention is a personal right, 
and it cannot therefore be transferred by stile, gift , or other¬ 
wise (z), nor can it pass to her heirs on lier deatli (a). In otlier 
cases it has been hold that the right of retention is projterlij. 
and it is transfeitible as well as hcritabh* (/>). In ti recent case 
their Lordships of the IVivy Council expressed ti doubt whether 
a widow could transfer her dower debt or her right to rettiin 
possession irntd the debt was disci,tirged (c). 

Tt is clear lhat if the right is firiilalth’, (he heirs nf the widow are entitled to r(niliiiiii> 
m pussossioii of the ]iropcily of which the widow was in iiossessioii at the tune of her 
death until the dower debt is satistluil. But if the widitw luTself iiecer got into possession, 
her heirs oaniiot enter into jiossc'smoii (rf). 

A transfer hy a widow of the property itself cannot Is- treated as .i tr.insfer of her 
dower debt and the right to hold jKissessioii theieof until the debt was paid {>•). 

(3) Where the property of which the widt»w' is in {lossossion 
was nutrtgaged by her husbitnd, tht* niortgagt'C may sell if,, 
and the widow is not entitled to retain possession of the properl y 
against a purchaser from the morlgagee (/). 'Fhe reason is 
that she has no charge, on her husbaiurs estate in respect of 
her dower debt (_</). 

{4) A widow, though she may he in posse.ssion of a portion 
of her husband’s property under a claim for her dower, is entitlctl 
to sue her husband’s heirs to recover her dower debt out of hi'^ 
estate (/i). 

(5) Where a widow, who has been in jiossession of her 
husband’s property under a claim for her dower, is dispossessed, 


(^) All Mtihammad v. Aiiz-uttnh (IKH.'t) 0 AH 
50; Muiaffer Ah v Parbati (1007) 20 
All. 640. 

(«) Hiutx Ah V. Atbar Ah (1808) 20 All. 202 
(6) AzU-ul-lah v. .ilimad (188.5) 7 All. :153 
[heritable) , Ah llakhth v. AlhUtdad (1010) 
32 All. 551, 501, 0 I. C. 376; AbduUa 
Shamgh-ul-Haq (1021) 43 All. 127, 131, 
58 I . C. 833 ; Herjn Hee v. Syei MoorUnya 

S 43 Mad. 214, 237, 5.3 f. C. 005 ; 

niion V. HMnaheb (1016) 40 Horn. 
34, 47-40, 30 I. C. 870; Muttammat Btbi 
V. JUummmtU Bitn (1823) 2 Pat. 84, 70 
J. C. 312, (’23), A. P. 33. See also SheO* 
Abdur Bahman v. Sheikh Wali (1923) 2 


Pat. 7.5, (’2.1), A P 72 

(,) Mama Bibi v.Chaiiflhri Paid (1025) 52 I. A. 
145, 150, 47 All 250, 202, 86 I. C 570, 
(•2.5), A P C 03 

(rf) Tahir-un-nvim v Siiimb llimiin (1014) ‘lO 
All. 5.58, 24 I. C 038 

(f) .Mama Bibi v ('luindhn Vaktl (1025) 52 1 A. 
14.5, 150, 47 All -250, 262, 80 J. C. 570, 
(’25) A. P. C. 03. 

(f) Ameer Anunal v. Sankaranarat/anan (IHOO) 

2.5 Mad. 058. 

(g) Kaniz Fatima v Barn .Vandon (1023) 45 

AU. 384, 73 I C 977, (’23) A. A. 331. 

(A) Ghulam Ali v. Sagir-ul-Miua (1901) 23 All. 
432. 
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she may institute a suit for recovery of possession of the 
property (i). 

226 , Limitation* (i) The period of limitation for a 
suit to recover “prompt” or “exigible” dower is three 
years from the date when the dower is demanded and refused, 
or, where during the continuance of the marriage no such 
demand has been made, when the marriage is dissolved by 
death or divorce. 

(-‘^) The period of limitation for a suit to recover ” deferred ” 
dow(u- is three years from the date when the marriage is dissolved 
by fleath or divorce. 

Limitation Act, 1908, hcli. 1.. arts. It).'}, lOi. 

('. Divorce. 


227. Different forms of Divorce. I'ln* contract of 
marriage under the Mahomedan law may be dissolved in three 
ways : (1) by Ihe husband at his will, without the interven¬ 

tion of a Court of Law ; (2) by mutual consent of the hus¬ 
band and wile, also without the intervention of a (ilouTl ; 
or (3) by a judicial decree at the suit of the husband or wile. 
A wife cannot divorce herself from her husliand except by obtain¬ 
ing a judicial decree in that behalf. 


When the divorce proceeds from the husband, it is called 
(hh. 228-234) ; when it is effected by mutual consent of 
tlie~husband and wife, it is called khula (s. 235) or WiU^F<d 
(s, 230) acc'ording to the terms of the ('ontract between the 
husband and the wife. 

228. Divorce by talak. —Any Mahomedan of sound 
mind, who has attained puberty, may “divorce his wife without 
any misbehaviour on her part or without assigning any cause.” 

Miicniii'litcn, j). a!) ; Hcd., 7j ; B.iillio, 208-209. 

229. Form of talak immaterial.— No special form or 
formula is necessary to constitute a valid talak ; but it is neces¬ 
sary that the words used must clearly.jjadicate. tho inten tion 
of the husband to dissolve the marriage (j). 


(1) Majufmwt v. Hibtsahrb (1‘JIO) 40 Horn 
11, 4!)-.')0, 30 I C 870 [suit by widow and 
lu'lr* of .1 isi-wldowj; AziziiUith v. .4Atiui'( 
(1S.S.-I) 7 All. .-153 [suit by heirs of a willow] 
<j) Ibrahim v. Sijrit Uihi (1888) 12 Mad 03, 
Wahul Khan v. Zatnah Htbt (1914) 30 
All. 158, 25 I. C. 387 . Aiilia lUh v. Kadir 
(1«0») .13 .Mad. 22 3 1. f. 730. KaleniJf 


V. Ma Mi (1924) 2 Baiilt. 400, ( 24) 
A. Jl. 303 Sop also Ilamtd aI% v. InUtamm 
(1878) 2 All. 71 where the words “ Tliou 
art my ooiisln, the daughter of iny unole. 
If thou Ropst to thy father’s house without 
my lOiisoiit," were held sulllclciit to 
constitute a dhocce. 
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It is not necessary for the validity of a talak that the 
<leclaration of talak should be actually made to the wife (/»:). 
Absence of the wife does not make the pronouncement of 
talak void and inefficacious (/.). 

Thus where <x Mahomeilan In'lniif'iii" to the H.iiiiiii -sect went to a Kii/.i with two 
witnesseH, anil after pronounciiij; the divorce of Ins wife in her .ibsenee hud a lalukn-amu 
written out by tlie Ka/.i whic h was duly sinned and attestcsl by witnessi-s, it was held 
that the faettliat the deehiration of talak was imt actnally made to the wife, but in her 
absence, to tlie Ka/.iaiid the witnc-sses, did not \ itialc- the divorce-; “ sneh a writing,” 
It was said, “ even though not eoininiinieated to ihi w ifi. i-ITecti-d an irrc\ ocabic divorce 
at from llic itatr of thr ilnriniienl ” (m). Sc-e s. 1« low 

230« Divorce by talak how effected. Dicorct* by talak, 
when the marriage is eomumninft’d, may be clfccted in any 
of the three following ways : 


(1) by a single declaration of takak followctl by sibstinencc 
from sexual intercourse for the period of iddat (calletl talak 
ahsan) ; or, 

(2) by a declaration of taluk i<‘|)eiite() three, times, once 
during each successive tohr (period between menstruations), 
and accompanied by abstinenee from sexual intercourse until 
the third pronouncement (called talak hasan) ; tir, 

(3) by a tleclaration of talak repeatetl three times in 
immediate succession or at intervals within one tohr (n) (called 
talak-nl-hidoat). But the triple repetition is but one of the 
forms l)y whicli the irrevocability, whicli is the essential fea¬ 
ture of talak,-ul-bi(laa(, is indicated, and a talak-ul-bidaat is 
none the less valid though it may be pronounced by a single 
declaration, provided it clearly indicates an intention irrevo¬ 
cably to dissolve the marriage (o). 

When the marriage is not consummated, the divorce may 
be accomplished by a single declaration of talak. 

Hed., 72, 73, 83; Baillio, 206, 207, 226, 227. At to ultlul, ace s. 177 above. 

The Haimhs divide talak into talak-us-/iiuuud, that is, lalaL according to the rules 
laid down in the sunvat nr traditions, and talak-ul-biilaal, that is, heretical or irregular 
talak. The ialak-ul-sunnat is again sub-divideil into (1) ahsan, that is, most proiwr, and 
<2) haaan, that is, proper. The talak-ul-bidaal or irregular divorce is good in law, though 
bad in theology, and it is the most common and prevalent mode of repudiation in this 


(i-) Sambm v. Itabwhal (lOWi) 30 Horn 537, 
544; A»ha Hibi v Kadir (1009) 33 Mad 
■ 7.30; Bajasaheb, In rt, (1020) 


(m) .'tirabai v. tinhmisu (1005) 30 Horn. 637. 
(«) /« re Abdol .(/I (18H3) 7 Bom 180; Amir- 
ud-lHn V. Khatun thbi (1017) 39 All. 371, 


(o) Sambai v. tlabiabai (1005) 30 Bom. 537. 
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^country -(j)). In the case of lalak ahaan and lalhk heutan, the husband has an oppor¬ 
tunity of leconsidt-rny^ his decision, for the talakia. both these oases does not become 
absolute until a certain period has elapsed (s. 231), and the husband has the option to 
revoke it before then. But the tah'ik-til-bidoat becomes irrevocable immediately it is 
X)ronounc('d (s. 231). 'I'he essential feature of a talttk-ul-bidaal is its irrevocability. One 
of the tests of irrevocability is the repetition fhrer Itiiua of the formula of divorce within 
one tohr. Hut the/rip/e reiirlition is not a necessary condition of liih'ik-id-liidfKit, and 
the intent i.iti to render .i lalak irrevocable may be expressed even by a Ainijlf declaration. 
Thus if a man says ; “ I have divorced you by a lalak-iil-liain {irnrarahli' ihrorce)," the 
lalak IS laltd-ul-liiilaal and it will take effect iinnnsliately it is pronoiinccil, though it may 
be ])ioii(iun( cd but once. Here tbeu.se i>f the expression ‘ /«iia (ivreAocable) mani¬ 
fests of Itself the intention to effis-t an iircvocable divorce. It may hern l»e saifl that 
ntalakhy writing Is-longs to the class of talak-ul-lnilaat, for in the absence of word.s 
showing a, different intention, tlie writing must lie presumed to take etfect from the time 
of its e.veeiilie , sec see. 232. 

A hdak-ul-biilnnl should Ix' i>ronouneetl dm mg the ixaiod of lohi . If it is pronounced 
during the period of /•(> iiKtnialioii, the lah'ik lows its chanicter of irrevocability, and it may 
Iw rerokeil at llio o|ttioii of the hiislMiid at any tiiiio Ix-fore the expiration of the period 
of iiMal : Haillic, 2(»7 

Hhiuh law.- '1 he Shiah lawyers do not recognise the v'alidity of taliil-ul-biiJnat, 
Baillie, I’art II. l|>i. Tah'ik under the Shiah law must be pronoiincisl in the iiresence 
of two competent witncssi's (H.nllie. Part II. 113). 

231. When talak becomes irrevocable.— (2) 'Plie (ali'd- 
called ahsan [s. 230 (1)] becomes complete anti irrevoctible on 
the expiration of the period of icldat. 

{2) 'Die taldic called liasan |s. 231 (2)1 becomes complete 
and irrevoctible immediately on the third pronouncement, and 
it is not su.spcnded until completion of the iddat. 

(d) Th(^ talali -id-hid(mt [s. 231 (3)] becomes complete and 
irrevocable immedijitcly it i.s pronounced. 

Until 51 taldk becomes complete and irrevocable, the 
husbtind luis the option to revoke it, which may be done either 
expressly, or impliedly as by resuming sexual intercourse. 

Hcd., 72, 73 ; Bailhc, 2t)U, 21)7, 220. In all the tlirw forms of liiltik tlie wife i.s bound 
to observe the niihu, thougli in tlie si-coiid and the third caw, the divorce may become 
11 revocable bijorr eoinjiletion of the nhlat. ,\.s hi idiial see s. 199 above. See also s. 243, 
cIs. 1, 3, ,1 and (i. 

As to tnlak-id-biitaal, see the penultimate paragraph of the note.s to sec. 2:i0. 

232. Talak by writing. —In the absence of words show¬ 
ing a different intention, a talak by writing operates as an 
irrevocable divorce (tahik-i-bam), and takes effect immedi¬ 
ately on the execution of the document {taldknama) {q). 

(p) Amir-ud-fhn v. Khatun Bibi (t017) 39 All. I («) BallUp, 233, Sar^i v Rabiabai (1905) 

371, 373, 39 I. C. 513. I 30 Bom. 537. 
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In a Bombay case (r), a Mahomedan appeared before the Kazi of Bombay 
and executed a taliiknatna, which ran as follows : “As on account of some dihiiKrccmcnt 
between us there has arisen some ill-feeling, I, the declarant, appear xxsrsonally before 
the Kazi of my free will, and divorce Sarabai, my wife by mk-n, by one bain-lallik, (ir. 
revocable divorco), and renounce her from the state of being my wife.” The Court ob¬ 
served : “ The authorities show that a bain-taliik, such as this, reduced to manifest and 
customary writing, takes cfTcct immediately on the mere writing. The divorce being 
absolute [and irrevocable], it i*- elTeetcd as soon as the words are written, even without 
the wife receiving the writing." Xotc tlial the hil.H in (he aliove ease, being laliik-i' 
bum or “irrevocable” Uihik, belongs to llic categoiy nt hilnk-iil-bulfuit, the inUik-nl-hidaat 
being the only kiiiil of Udak winch Immoidcs m-ii'ithu iinni-diatcly it n pronouncod. 
Tlie other two kinds of InidA name'y, luhiL-iiliniir .\mI lalak-kumn, aic nheuys revocable 
and the option, to recoki rontinm^ for a ciituii ^•<rioil. 

233* Stipulation by wife lor right of divorce. -An agree¬ 
ment made "hether before or aftoi mtirriage by wbielv it is 
provided that the wife should be at liberty to ilivorce herself 
from her husband under certain specified eontingencies is valid, 
if the condit ions are of a reasoiuible nature and tire not opposed 
to the policy of tlie Mahomedan law. When such an agree¬ 
ment is made, the wife may, at any time after the happening 
of the contingency, repudiate herself in the (‘xercise of the 
power, and a divorce will then take effect to the same extent 
as if the talak had been pronounced liy the husband (.s*)- 'd’li® 
power so delegated to the wife is not revocable, and she may 
exercise the power even after institution of a suit against her 
for restitution of conjugal rights (t). 

(a) .1 enters into an agreement licfon* In-, marriage witli /i, by winch it is provided 

that A shuuld pay Ji Rs. 400 as her dower on demand, that lie should not bent or lU- 
ticat-bcr, that he should allow H to lie taken to her father’s house four time,H a year, 
and that if be committed a broach of any of the condilions. It slioiild have (ho {lower of 
divorcing herself from A. Some time after the in.i.rriagc II divorces herself from .1, alleging 
cruelty and uuu-paymeut of dower. A then shim H for restitution of conjugal rights. 
Here the conditions are all of a reasonable nature, and they are not opposed to the policy 
of the Mahomedan law. The ilivorce is therefore valid, and .1 is not entitled to resti¬ 
tution of conjugal rights Hamidoola v. Faizitruiinia (IHS2) 8 Cal. 327. 

Note .—The agreement in the above case may lie supported on the doctrine 
which is an essential part of the Mahomeilan loiw of IjjyuaiP.-Under that law the IiubdSM 
may in person repudiate his wife, or he may delegate the {siwcr of repudiating her to a third 
party or even to the wife (Baillic, 238): such a delegation of {xiwor is called lafweez. 
“ When a man has said to his wife, ‘ Repudiate thyself,’ she can rcjiudialc herself at the 
meeting, and ho cannot divest her of the power ” (Baillie, 2.'>4). “ When a man has said 

to his wife, ‘ Choose thyself, a month or a year,’ she may exercise option (of repudiation) 
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(it any time within tho }»ivpn period ” (Bailliu, 242). The agreement in the case cited 
above may be regarded as a ease of repudiation by the wife under an aiitliority from 
tlie huaband, m other worda, as a tafak by Uifu'i-r:. Such a divorec. though it is m/orwti 
a divorce of the husband bij thn wife, operates t/i Um as a talak of tiie wife by fAef 
huabantl. 

(b) An .agreement between a husband and wife by whicti the liiisliand autliorizes 
the wife to divorce herself from liiin in tin- event of his marrying a second wife without 
her consent is valid : Mahnram Alt v. Aypjia Kli/ilntii (191.5) 19 (Jal VV.X. 122(5, 91 !.(!. 
.502 ; Jtailarannism v. Mafialtalla (1871) 7 Beng. L. R. 442. 

At any timr aflir the hnpjt^niny of the ronlim/i-nry.- Thus wheie a power is given to 
<i wife by the inariiagc contract to divorce hersi-lf on her huslMiid m.iirying again, then 
if her husband does marry ag.un, she is not iMiiind to e.xereise her option at (.he vei'y 
lirst moment she heais the news. The injury done to hei is a eontininng one, .md she 
has a continuing right to exercise the power (it). 

2344 Talak under compulsion* -A lalak pronoiiiK cd under 
compulsion is valid. Similarly ji kiUd' pronounced by a 
husband in a state of intoxication is valid, unless the thing 

) which intoxicated him was administered to him willumt his 
knowledge or against his will. 

Hed,, 7.5, 7(5; Bnillie, 208-21(1; Ibtafiiin v Hnaydnt (18(59) 1 15 1.. K. .V. (9 (as 

to talak under compulsion). The reason of (he lule is th.it a husb.ind acting under eom- 
piilsion lias the choice of two e\ils. one, the thieat held out to linn .ind the otlier, 
divorce : and if he makes a chnirc of divorce, divorce will lake etfeit. to the ellie.xey 
of divorce pronounced in a state of voluiitary intovie.itioii, it is st.iti'd in tlie Iledaya 
(lint “ the suspension of reason being oeeasioneil bv an olleiiee. Ilif im^on oj llif npvahr 
1.4 siippoW sti/l/(i rciiwiiu, whence it IS that Ins sc-nteiice of divoice takes etTei t, in 
order to detci liiiii from dunking fermented liquors which aic pioliibited.’’ 

Shiah lair,- Under the Shiah law a talak pronounced umler coin])uision or in a .state 
of intoxication is a legal nullity (Buillie, I’ait IT, 1(18). 

234A, Taiak where marriage solemnized in England according 
to English law* —A civil marriage solemnized at a Registrar’s 
Office in London between a Mahoinedan domiciled in India 
!ind an Rnglisluvoman domiciled in Kngland cannot be 
dissolved by the husband handing to the wife a talaknania 
[writing of divorcement (s. 232)], although that would be an 
appropriate mode of effecting the dissolution of a Mahoinedan 
marriage according to Maliomedaii law (v). 

The reason is that such a marriage is a Christiau marriage by whuli i.s meant the 
voluntary union for life of one man anil one woman to the exclusion of all others; it 
is not a marriogo in the Mahoinedan sense which can be dissolved in a Mahoinedan man¬ 
ner. A Maliomedan marriage, being a polygamous marriage, is, accuiding to the English 
law, no marriagu at all. 


(») Ayatunniiisa Herhee v Kiimm Ah (1909) 30 I {») /fM v. HammergmUh, Supcriiitendent Hegls.- 

Oil. 23, 1 I 0 313 I triir Of Marriages [1917] 1 K. B. 634. 
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235« Khttla divorce* — (1) A divorce by khiUa is a divorce 
with the consent, and at the instance, of the wife, in which she 
gives, or agrees to give, a consideration to the husband for the 
release from the marriage tie. In such a case the terms of the 
bargain are matter of arrangement between the husband and 
the wife, and the wife may, as a consideration for the divorce, 
release her dower and other rights, or make any other agree¬ 
ment for the benefit of the husband. 

(2) The divorce by kktUa is complete and irrevocable 
from the moment the husband repudiates the wife^' 

(3) Non-payment by the wife of the consideration for 
^ khida divorce does not invalidate the divorce, but the husband 
may sue the wife to recover the amount payable by her under 
the agreement (w). 

Hed., 112-116 ; Baillie, 305 et <(«?. 

Khula means to lay doom. “ In law, it is the laying down by a husband of his right 
-and authority over his wife.” A hhula divorce is virtually a divorce purehasfd by the 
wife from the husband for a price, and it is in this respect that khula differs from imbarat 
•dealt with in the next section. 


236* Mtibarat divorce* divorce by mvbarai or mutual 
release operates as a complete discharge of all marital rights 
on either side. It is effected by mutual consent, and it differs 
from Mtt/o in that no consideration passes from the wife, to the 
husband. But, like Wmla it becomes complete and irrevoc¬ 
able from the moment of repudiation. 


Hed., 116; Baillie, 306. 

237* Apostasy from Islam*—^Apostasy from Islam ofj 
•either party to a marriage operates as a complete and immediate! 
■dissolution of the marriage (jc). 


H and W, both Mahomodans, are husband and wife, ll becomes a convert to 
Christianity. W then marries A, but before the completion of the period of iddat 
■(s. 199). Is W guilty of bigamy within the meaning of s. 494 of the Indian Penal Code ? 
No, because apostasy operates, as an immediate dissolution of marriage (y). 


731k* Agreement for future separation*—An agreement 
.between a Mahomedan husband and wife which provides for 
future separation in the event of disagreement between them 


liw) Moomhte Buzul-ul-Raheem v. JAUeeful-om- 
Sum (18«1) 8 H. I. A. 379, 395; Saddan 
v. Fait Bakhth (1920) 1 Lsh. 402, S5 1. C. 


(*) Amir Beg v. Saman (1910) 33 AU. 90, 7 I. 0. 
342. 

(») Abdul Ohani v. Azuul Huq 1912) 39 Cal. 
409,14 I. C. 541, 


7 
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is void as being against public policy ( 2 ). But an ante-nuptial 
agreement between the prospective.husband and the prospec¬ 
tive Avife, entered into with the object of securing the wife 
against ill-treatment and of ensuring her a suitable amount of 
maintenance in case she is ill-treated, is not void as being 
against public policy (a). 

When wife mmj sue for divorce. 

238* When wife may sue for divorce.— The wife cannot 
divorce herself from her husband except in the cases stated 
in sections 235 and 236. But she mfiy sue for divorce on 
the ground of her husband’s impotcncy (s. 239), or on the 
gromid of loan (imprecation) (s. 240). 

Suits by a hnulxnnt fur di\«rce arc raic, as a hiibband inaj <iiM»rcc bis wife without 
judicial assistance. 

239. Impotence of husband. —No decree can be passetl in 
a suit for divorce on the ground of the husband’s impotence, 
unless it is proved (1) that the impotence existed at the time 
of marriage, and (2) that the Avife had no knoAvltnlge of it at 
the time of marriage. 

If the above facts are established, the CV)urt will adjourn 
the further hearing of the suit for a year in order to ascertain 
whether the infirmity is inherent or whether it is merely super¬ 
venient or accidental. If the defect is not removed within the 
aforesaid period, the Court will pass a decree dissolving the 
marriage on the application of the Avife. The divorce becomes 
irrevocable Avhen the decree is passed. 


Hed , 126-128; BailHe,'347-349. There is a difference of opinion as to whether 
the year'should be a lunar year or a solar year. In Baillie's Digest of Mahomedan Law 
it IS stated that the year is to commence from the “ time of litigation.” But in A. v.. 
B (6) .and Mvhaiiimnd Ibruhm v. Altafun (c), the further hearing appears to have been 
adjourned for a year from the dale of the order. In Vadal-a Fdil v. Odakel (d) the- 
alleged impotence was not proved. 




240. /'Laan'' or imprecation.—If a husband charges; 
s wife with adultery, the wife may claim divorce by a suit; but 
laan ” does not ipso facto operate as a divorce (e). 


He<l., 123; BaJlUe, 335. 


(r) Btti Vatma v Atnnaliomrd (191.A) 37 Bom. 
iiao, 17 I 046. See IndlRii Oontrort 
Art, 1872, B 23 

(•) Muhammad Miiin-tid-Din v Jamal (1021) 
43 All 630. 

(6) (18061 21 Bom. 77, at p. 83. 


(<•) (1026) 47 All. 243, 83 I. C. 27, (-25) A. A. 24. 
(If) (1881) 3 Mad. 3474. 

(r) Zafar llumin v. Ummal-ur-Itahman (1010 )■ 
>. All. 278 , 40 I. C. 256; Jaun Bedm* 
41 Brparte (1865) 3 AV. R. 03. 
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241. No other ground of divorce recognized* — A. wife is not 
entitled to claim divorce on any other ground, not even if 
the husband fails to perform the obligations arising on marriage. 

As to the obligations arising on marriage, see s. 205 above. As to the obligation of 
maintaining the wife, it is expressly stated in the Fatwa Alunigiri that “ a man is not to 
bo separated from his wife for inability to maintain her-.” Baillic, 443. As to the 
obligation of conjugal fidelity on the part of the husband, and jmyinenl of prompt dower 
to the wife, and treating her with kindnenit, it is nowhere stated in the Hedaya or Fatwa 
Alumgiri that conjugal infidelity or non-payment of prompt dower or cruelty to the wife 
is a ground of divorce. As to how far failure to perform the above obligations is a valid 
defonee to a suit for restitution of conjugal right, si-e s. 21C above. 

242* Wife*s costs in a suit for divorce* —The rule of 
English law which makes the husband in divorce proceed¬ 
ings liable ftrltna facie for the wife's costs, except when she 
is possessed of sufficient separate property, does not apply 
to divorce proceedings between Mahomedans. 

It was so laid down by tho High Court of Bombay in A.v. B. (1890) 21 Bom. 77. 
Tliat was a suit by a Mahomedan wife against her husband for divorce on tho ground 
of his impotence. The English rule is founded upon the doctrine of tho Common Law 
according to which the husband becomes entitled upon marriage to the whole of the 
wife’s personal property and to the income of her real property. Such being the case, 
it IS but just that the husband should pay the wife’s costs pending the liearing to enable 
her to conduct her case against him. Under the Mahomedan law, however, the husband 
dcics not by marriage acquire any interest in tho property of the wife. Hence it was 
held in the above case that the practice of the English Divorce Court should not be 
applied to proceedings for divorce between Mahomedans. 

Legal effects of divorce. 

243* Rights and obligations of parties on divorce*—The 
fnl joyying .ri^ts and obligatioiM a rise on the dissolution'TJf*^ 
a contract of marri^e" oy mvwce, whatever may be the 
form of divorce, and whether it is effected by a judicial decree 
or without it:— 

(1) The wife is bound to observe the iddat during the 
period specified in s. 199, but not if the marriage was not 
consummated (/). 

(2) If the wife observes the iddai, the husband is bound 
to maintain the wife during the whole period of iddat (s. 215). 

(3) The wife cannot marry another person until after 
completion of her iddai (s. 199). And if the husband has 


U) BallUe, 35S. 
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four wives, including the divorced one, he cannot marry a 
fifth one until after completion of the iddat of the divorced 
wife {(j). 

(4) The wife becomes entitled to the “ deferred ” 
dower (s. 221). And if the “ prompt ” dower has not been 
paid, it becomes payable immediately on divorce. But if 
the marriage has not been consummated, the wife is not 
entitled on divorce to the whole of the unpaid dower, but 
only to half the aggregate amount of the " prompt ” and 
“ deferred ” dower (/i). 

(5) In the event of the death of either party before 

the expiration of the period of the other is entitled to 

inherit to him or to her in the capacity of wife or husband, as 
the case may be, provided the <livorce had not becotne irrevo¬ 
cable before the death of the deceased ; the reason being, 
that the husband might have revoked the divorce, if death 
had not supervened. But there is no such right after the 
divorce has become irrevocable (?'). 

If the divorce is pronoimced in death-illness {marz-ul- 
rmut), and the husband dies before completion of the wife’s 
iddat, the wife is entitled to inherit to him even if the divorce 
had become irrevocable prior to his death, unless the divorce 
was effected with her consent; the reason of the rule being 
that a sort of inchoate right of inheritan(.*e arises on death- 
illness, and the husband cannot defeat that right while on 
his death-bed. But the husband is not entitled under similar 
circumstances to inherit to the wife, if the wife dies before 
completion of her iddat, the reason being that the divorce 
proceeded from him and not from her (j). 

A hunbiviiil (livoiws liia wifo by lilak-nl-bi(laaf pronuunoed by him while in “ health ” 
and during the lohr of the wife. After pronouncing the divorce, but before the expiration 
of the period of id/tal, the husband dies. The wife has no claim to inherit to the husband, 
notwithstanding the husband's death before the completion of the period of tdacU. The 
reason is that a taluk-ul-bidaai becomes irrevocable immeiliately it is pronounced {j). 
This is a case under para. 1 of cl. 5. See s. 231 (3). 

Neither is the husband entitled to inherit to the wife, 
nor the wife to the husband, in the event of the death of 
either of them after the expiration of the period of iddat {k). 


(o) Bed , 32; BaiUir, 37. 

Ot) Bed , 44, 45 : BalUle, M, 97. 

(<) V. MnMatei (1906) 30 Bom. 537. 


Sarabai v. Rabiabai (1905) 30 Bom. 537. 
Bed., 99,100,103. 
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(6) the case of a divorce completed by a triple 
repudiation, it is not lawful for the parties to re-marry unless 
the woman shall have been married to another person and 
divorced by him after consummation of the marriage {1). 

The first para, of ul. (5) refers to the case where tlie tlivoree luis not yet become 
irrevocable, and the husband dies before cuniplelioii of the perioil of iiMal. The second 
para, refers to oases where the divorce is pronoiiiieed in death-illness. (,’1. ((>) refers to 
talak-hamn (s. 230). 

1). -LeGITTMAv. V. 

244« Special rules. The of Parentage in Maho- 

medan law fierives its impftrtance from the special rules re¬ 
lating to legitimacy and filiation l)y acknowledgment. 

An illegifiiniite child, wo have seen, can inherit to its mttlhrr alone nnd her relations 
(s. 72). But a lef^itimate < hilil is entitled to inherit also to its father and his relations. 
And it has iK'on seen in s. 2(10 <d)o\e that the issue even of iiii inrahd miirrlaKc (us dis¬ 
tinguished from a mud marriage) is regarded us legitimate. 

245. Presumption as to legitimacy: birth during marriage.— 
A (jhild born of a married woman six months after the date 
of the marriage is presumed to be the legitimate child of the 
husband, but not a child born within less than six months 
after the marriage {BaiUie, 392-393). 

The rule of the Indian hlvidence Act, however, is that 
the birth of a child at any time during the continuance of a 
marriage, is conclusive proof of its legitimacy, unless it can 
be shown that the parties to the marriage had no access to 
each other at any time when the tdiild could have been 
begotten (s. 112 of the Evidence Act). 

It is submitted that the rule of the Evidence Act super¬ 
sedes the rule of the Mahomedan law. 

[A marries B on Ist January 1905. B gives birth to a child on Ist March 1005. A 
dies two days after the birth of the child. Gan the child inherit to A ? It will be 
entitled to inherit, if it can be regarded as the legitimate child of A. Under the Maho¬ 
medan law, the child cannot be regarded as legitimate, it having been born within less 
than six months after the marriage. Under the Evidence Act, it is legitimate, it having 
been horn during the continuance of the marriage. It is doubtful by which of these two 
rules the question of legitimacy is to be determined : Muhammed AUahadad v. Muhatn» 
med Ismail (1888) 10 All. 289, at p. 339.] 

The Mahomedan law requires as a condition of legitimacy that conception should 
have commenced alter marriage,* a child, conceived before marriage is, therefore, not 

(J) Hed., 108: BaUlle, 202; AkhtaroomSUM v. Shanutoola (1807 7 W. R. 208. 
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legitimate under that law (»«). Under the Evidence Act, however, it is enough to estabhsh 
legitimacy that the birth took place during the continuance of marriage, although the 
concejUion may have taken place before marriage. In other words, conception, and not 
birth, is the starting point of legitimacy according to the rule of Mahomedan law. If a 
child is born within less than six months after marriage, it is regarded under that law as 
legitimate, on the ground that it must have in that event been conceived before mar¬ 
riage. Mr. Field, in his work on the Law of Evidence, says: “ It may be supposed 
that the provisions of this section [i.e., s. 112 of the Evidence Act] will supersede certain 
rather absurd rules of the Mahomedan law by which a child born six months after mar¬ 
riage, or within two years after divorce or the death of the husband, is presumed to be his 
legitimate offspring.” On the other hand. Sir R. K. Wilson, in his Digest of Anglo- 
Muhainmudan Law, says (s. 83) that the rule of the Evidence Act is really a rule 
of substantive marriage law rather than of evidence, and as such has no application to 
Mahomedans so far as it conflicts with the Mahomedan rule set out above. The correct 
view, it is submitted, is the one taken by Mr. Field. Whether the rule laid down in 
8. 112 of the Evidence Act is a rule of substantive law or of evidence, the fact stands 
that the rule finds its place in an enactment which applies to all classes of persons in 
British India. There is, therefore, no reason why it should not bo applied to Mahomedans. 


246. Presumption as to Intimacy: birth after dissolution of 
marriage.—child born of a married woman within two 
years after divorce or the death of the husband is presumed 
to be the legitimate child of the husband, but not a child born 
more than two years after the dissolution of the marriage by 
death or divorce (Baillie, 396-397). 

But this rule of Mahomedan law, it is submitted, must 
now be taken to be superseded by the provisions of the Indian 
Evidence Act, s. 114. 

In fact, it was held by the High (Jourt of UalcutU prior to the passing of the Evi¬ 
dence Act, that “notwithstanding Mahomedan law, a Court of Justice cannot pro. 
nounce a child to be the legitimate offspring of a particular individual when such a con¬ 
clusion would be contrary to the course of nature and impossible ” (n). Hence it was 
held in that case that notwithstanding Mahomedan law, a child born nineteen months 
after the divorce of its mother by her former husband was not the legitimate offspring 
of that husband. That case was decided in 1871, that is, a year before the passing of 
the Evidence Act. The decision, it seems, would be the same under s. 114 of that Act. 
That section provides that “ the Court may presume the existence of any fact which it 
thinks likely to have happened, regard being had to the common course of natural events," 
etc. Having regard to the provisions of that section, a Court would be justified in 
presuming that a child bom of a woman nineteen months after her divorce by her husband 
is not the legitimate child of the husband. 

Shiah law. —The longest period of gestation according to the Shiah law is 10 months : 
Baillie, Part IT, 90. 


(mt Ashrafood Dowlah v. hyder Hotmn Khan | W Ashniff AK v. Meer Aihad AlHlS7l)Uyr.K. 
(1866) 11 M. I. A. 94. 1 260. 
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Acknowledgnient of Leyitintacy. 

2474 Acknowledgment of L^itimacy. —Legitimacy is not 
a condition essential to the right of inheritance from the 
mother (s. 72) ; but it is a condition precedent to the right of 
inheritance from the father, and depends upon tlie existence 
of a lawful Tiiarriage between the parents of the claimant at 
the time of his conception or birth. When legitimacy cannot 
be established by direct proof of a lawful marriage, acknow¬ 
ledgment ” is recognised by the Aljihomedan law as a means 
whereby the marriage and legitimate descent may be estab¬ 
lished as a matter of substantive law lor the purposes of in¬ 
heritance (o). 

Biullie, 4l)(5: FTcd., 4:t9. Tin* ilooli’iit* nf iu-knowltHlj'incnl in an integnil portion of 
the Mahomedan f.inidy law* lietue the eueditioiis under which it will take effect munt 
bo determined with refcreiwe to M.ihoiiiedan .ruriapnidence (/>). 


248* Acknowledgment may be express or implied 4 —The 
acknowledgment by a Alalioinedan of another as his legitimate 
child may be made either by express declaration or it may 
be presumed from treatment tantamount to ac-knowledgment 
of legitimacy {q). But mere continued cohabitation with 
a woman does not suffice to raise such a legal presumption 
of a marriage with her as to legitimatize the offspring. The 
cohabitation must be a cohabitation as man and wife, as 
distinguished from a mere casual concubinage ” (r), and 
the treatment must be such as to amount to acknowledgment 
of legitimacy (s). 


[(a) A child is born to a Mahuuieilan of a woman who had residwl in his female 
apartments for a period of 7 years prior to the bu-tli of the child. It is proved that the 
cohabitation was a corUtnval one and not merely “ casual,’’ and that it was between a 
man and a woman cohabiting together as nutn ami mfn and having that repute before, 
the conception, commenced. It is also proved that the child was born under his roof, and 
continued to be maintained in his house without any stejis being taken on his part or of 
any one else to repudiate it.s title to legitimacy as his offspring. These facts are suffi¬ 
cient to raise a presumption of marriage and acknowledgment: Khajah Jlidayat v. 
Bai Jan (1844) 3 M. I. A. 295. 


(o) Muhammad AUahdad v. Muhammad Itmail 

(1888) 10 All. 289, 330, Mutut Bebe- 
Faalatunnusa v. Jiliutt Bibee Kamarune 
netta (1005) 0 C. W. N. 352. 

(p) Ib. 

(qysaiyad Waliulla v. Miran Saheb (1864) 2 
* B H C 285 

(r) Mahom^ ‘sauier v. Shurfoon Suia (1860) 
8HX.A 136,50. 

(«) Khajah Uidayat v. Bai Jan Khanum (1844) 
3 M.I.A. 205 ; Aihrufood Dowlah v. Uyder 


Hosmin Khan (1866) 11 M. I. A. 04; 
Mohammad Azmat v Lalli Begum (1881) 
8 Cal. 422, 0 1 A. 8 , Sailatat Hottexn v. 
Mahomed Yutvf (1883) 10 Cal. 663, 11 
1. A. 31: Abdul Bazak v. Aga Mahomed 
Jaffer (1893) 21 Cal. 666; 21 I. A. 56; 
Maeit-un-meea v. Pathani (1904) 26 All. 
295; Mueel Bibee Fazuatunneeea v. 
Mutit Btbee Kamarunneiia (1005) 9 C. 
W.N. 352. 
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Nole.—ln Mahonted Hauker v. Hhurfoon, Nisaa (1860) 8 M. I. A. 136, there was 
abundant evidence of continued cohabitation between the father and the mother of 
the claimant. But there waa no proof in that case of treatment tantamount to acknow¬ 
ledgment as in the above illustration, and the claimant was therefore adjudged to be 
illegitimate. 

(b) A child is born to a Mahomedan of a woman who hud been in his service for 
some time before the birth of the child. It is alleged that the man entered into a mvta 
marriage (a. 206B) with the woman, but, the date of the marriage is not found. The 
evidence shows that pregnancy commenced brjore the woman liad the acknowledged 
status of a wtida wife. It does not appear when the intercourse began which led to the 
birth, nor what the nature of it was, whether casual or of a permanent character. It is 
proved that there was no express acknowledgment, and it appears from the evidenoe 
that the treatment of the child was equivocal, ho being sometimes treated as a son and at 
others not. These facts are not sufficient to raise a presumption of marriage and 
acknowledgment: Affhriifood Ihm'lah v. Hyder Haaatin (1866) 11 M. I. A. 94.] . 

249. Conditions of a valid acknowledgment. -In order that 
an acknowledgment may be effective, it is necessary that the 
following conditions should concur: — 

(1) the acknowledgment must be not merely of sonship, 

but of legitimate sonship {t ); 

(2) the acknowledgment must not be impossible upon the 

face of it (u), that is, it must not be made when 
the ages are such that it is impossible in nature 
for the acknowledger to be the father of the 
acknowledgee, or when the mother spoken to in an 
acknowledgment being the wife of another man (u), 
or within prohibited degrees of the acknowledger {w) 
or a prostitute (x), it would be apparent that 
the issue would be the issue of adultery, incest or 
fornication; 

(3) the acknowledgee must not be known to be the 

child of another man ; 

(4) the acknowledgee must confirm the acknowledg¬ 

ment, but such confirmation is not necessary when 
he is an infant. 

Hod., 439 ; Baillie, 406. 

Burden of proof .—Aa marriage among Mahomedans may be constituted without 
any ceremonial, direct proof of marriage is not always available. Where direct proof 
is not available, indirect proof may suffice. Now one of the ways of indirect proof is 

(0 BabOmr Rahman v. AUaf AH (1921) 48 I. A. 34 Bom. Ill, 4 I. C. 254. 

(«) (1921) «^l.’A?li4!^i29.'l21, 90 I. C. 837. v. Karim-un-NUia (1896) 23 Cab 

(v) Uaqat AH v. KaHm-iin-Nitia (1893) 15 All 

399; MardeniahOi v. Rajakialieb (1909) (r) Man BM v. Lalan BM (1900) 27 Cal. 801. 
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by an acknowledgment of legitimacy in favour of a son. This acknowledgment must be 
n«)t merely of sonship, but of legitimate sonship. Further, it must not be impossible 
upon the face of it as stated in the present section. If these conditions arc satisfied, the 
acknowledgment gives rise to a presumption that there wa.s a marriage between the parents. 
The presumption, however, being one of fact, and not jiins H th jure, it may bo rebutted 
by positive proof that there was no ntarriage betwta-ii tha parents. If it is not rebutteti, 
the marriage will be held proved and the legitim.u v of the ai-knowledgee will be held to 
be established (y). 

PreJtum/iliiiii of leyitinuicy. —A child who«o illegitimtiey is proved beyonil floiibt, by 
reason <if the marriage of its parents being either disprovis! or found (o Ui unlawful, 
cannot be legitimatized by ax-know lodgment. .\ek>iow|f<lgiiieiit has oiilv the effect of 
legitimation whether either the fact of the mairi.ige or its exact ti? « with refeicnco to 
the legitimacy of the child’s birth is a iiuUt< »/ itoiiilif. An acknowledgment, in 
other words, is of no avail, if it be piovi d that (hetc wa- no -inarrinye between the parents 
of the acknowledger, 'T that if there w.is a irarriage it .vas unJUiwful. Thi- rule is limited 
to cases of rincul nnly of legitimate ('e.'-wnt and proceeds entirely ujion an assamjitiooi 
of legilinutry and the estahlishiiK nt of si i h legitimacy by the force of the acknowledg¬ 
ment (s). “ No slaleiiu'ut matle by one irnn that another firoeid to be tlhyitimite is his 

son can make that other legilimaU*, Imt u'here no prwtf of that kind hm been, ginen, such 
astati'inent or acknowledgment is substantive evidence that the person so acknowledged 
is the legit.imate son of the jierson who makes the statement, provided Ins legitimacy is 
possible " (a) fs. 2.')01. 

The ackiiowlcdgineiit must Is* not merciv of Min-.liip, hut of legitimate sonship. 
The latter, howeviT, may Is- presumed for the former, for when a man acknowledges 
another to be his son, that pnmafnue means Ins legitimate son (h). IJiit this presumption 
may be rebutted by proving facts showing that the acknowlislgment of sonshi]) was nut 
intended to have the serious effect of <•onferrlng the suilnx of legitimacy on that other (c). 
Statements made by a member of a Mahomedan f.iinily, »•.</., the widow of the alleged 
father, that a yierson is a son or an heir, .irc evidence of family n'pute of legitiimicy (d). 


250. Right of inheritance. If an acknowledgment is of 
legitimate sonship, and that relationship is possible in fact and 
law [s. 249j, it raises a presumption of marriage Itetween the 
acknowledger and the mother of the. ackiumledgee and, unless 
rebutted, gives the acknowlcdgee the right of inheritance to the 
acknowledger as his legitimate chikl (c), and a similar right 
to the mother also of the acknowledgee as the lawful wife of the 
acknowledger (/). 


(v)(i«n)48i \ 114, lio-r'i.oni I’ «:i7. 
iz) Muhamtrutd AUnhdiul i Ma/iaminad Junail 
(18HH) 10 All 2H(I, :07. 

(a) Sadik llusmn v tfaslnni .111 (1910) 43 1 A. 
212, 214, 3K All 027, flOl. :lfl I I’. 104; 
tldtnbur nahman v Allaf .!/» (1021) 48 f A. 
114, 23 Horn. 1. 11.0,10, 00 1 C 817, 
IJumiinmit/a v. VaUi Mahomed (I'lIO) 40 
Horn 28, .'13, 30 I. C. 004, Ibrahim v. 
Mubarak (1020) 1 Liih. 220, .lO 1 C 02.1. 
(h) Fuzeelun liebee v. Otiulah Beber (1808) 10 
W.a 400, apprd. In 43 1 A , 212, 2-12, 38 
All. 027, 659, 30 I. C. 104, titpra. 

(c) Abdool liu.-ak v Aga Mahomed (1803) 21 I A. 

.'lO, 70, 21 I’al. 660, 07<). 

(d) 43 r.A. 212, 214-233, 30 AH. 027, 001, 30 1 

104 . 


(#•) llahdMf Ibihmiin \ AUaf Ah (1021) 48 I 

Ill, 00 I (' S'17 . Muhammad Azmat v. 
I.dia Hfi/am (1881) 8 I'lil 422, 0 I A. H; 
Vc/filn/ Uaekeia v. Mahomed )■«««/ (186.1) 
local 003,11 1 V.81 

(/) hhajah Ihdai/at \ Jttti Jan (1844) 3 .M.l.A. 
205 318, Wiee v SalehilomKm (1809) 
II M I. A 17, 103; Sauab Malka Jelutn 
\ Mabammmt (1873) Slip Vul. l.A. 102); 
RhafooTtnoHKa v llmrahau Jehan 11870) 
2 «al 184, 100, 3 1. A. 201; Mnhatala 
\. Ualreumiroaman (1881) 10 (,'L.ll 293; 
Imambandi Miilsuddi (1018) 45 f A. 
71,82,45 Cal 878,800, 47 I C.513 ;//nfti<««r 
HabmttH V Atlaf Ah (1021) 48 I. A 114, 


00 I 


817. 
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The acknowledged child may be either a son or a 
daughter {(j). 

Cloar and reliable evidence that a Muhomedaii has acknowledged children as his 
legitimate issue raises a presumption of a valid marriage between him and the children’s 
mother (h). 


251* Acknowledgment of legitimacy irrevocable.—Once an 
acknowledgment of paternity is made, it cannot be revoked 
either by the acknowledger or persons claiming through 
him (?). 

252. Adoption not recognised. -The Mahomedan law 
does not recognize adoption as a mode of filiation {j). 

Even a Hmdu converted to Mahomedanism cannot adopt (k). 

(7) Oamht Uv'H't' v Sy/mt .SAuA Jonnh (IS««) ft 
W K. nj. 

CO [miimhamli v. MuJuad’h (lOlH) 15 I A TS, 

SI-S2, 45 Oiil H7S, SH'l, 8«0, 47 I fl. ftl.t 
(0 .Uhriifoiiil noH'lah v Hyder lloxuin (IHllK) 

11 M. I, A. i)4, MiiJiiimnuut Mlhiuliul v 
Miilinmmiiil Imiinyl (ISHS) 10 All 2S<t, .117. 


(j) Miilmiiimail Allnhilutl v Miihamnuiil Ismail 
(ISSS) 10 All 280, '140 . Miihnmmail Ihmir 
^ Muhammnil Suiz-nd-lhii (1012) SO I’ul. 
4l8. .10 I A 10, rt !(' 1144 
(4) Hm MnsMhni v Hai llirbai O'-'O) 15 limn. 
204, 10 I C 810 
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CHAPTER XV. 

Guardianship of person and proppirty. 

253* Age of majority. —In this Chaptw, ‘‘ minor ” means a 
person who shall not liave completed the age of eighteen years. 

See Indian Majority \ct IX of l.sTo, ». and tlie Ouurdiana and Wards ActVJII 
of 1890, 8. 4, cl. (1). 

Ago of iitajo'-ih/ accoidiny to Miiss-Uman law .—Acconliiig to the Islamic law, the 
minority of a male or female lerininatiwhen ho or she attains puberty. Among the 
Hanafis amt the Shiali.s, puberty is presumed on the completion of the tiftecnih year. 
Under the Muasalman law, every individual upon attaining puberty may enter into legal 
traiisactionH of every kind alfceting his or her property or his or her status, e.g,, 
marriage and divorce [Amir \li. \'ol. If, 3nl ed, pp. .">81, 5841. 

254. Power of the Court to make order as to guardianship.— 

When the Court is satisfied that it is for the welfare of a 
minor that an order should be made (1) appointing a guard¬ 
ian of his person or property, or both, or (2) declaring a 
person to be such guardian, the (\)urt may make an order 
accordingly. 

Cruardian and Wards Act, s. 7. 

255. Matters to be considered by the Court in appointing 
guardian.— (2) In appointing or declaring the guardian of 
a minor, the Court should, subject to the provisions of this 
section, be guided by what, comisteMly with the law to which 
the minor is subject, appear in the circumstances to be for 
the welfare of the minor. 

(2) In considering what , will be for the welfare of the 
minor, the Court should have regard to the age and sex of 
the minor, the character and capacity of the proposed guardian 
and his nearness of kin to the minor, the wishes, if any, of 
a deceased parent, and any existing or previous relations of 
the proposed guardian with the minor or his property. 

{3) If the minor is old enough to form an intelligent 
preference, the Court may consider that preference. 
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GuardiaiiM and Wauls Atl, s. 17. The itahcizcd words show that if a minor of whoflo 
person or projieitj' or l)oth a giianlinn is to lie appointed or declared by the Court is a 
Mahomedan, the Court is to have regard to the rules of Mahomedan law subject, however, 
to the jiroiisions of sub-sections (2) and (3). \Vc now proceed to enumerate, the rules of 
Mahomedan law relating to (I) the guardianship of the person of a minor, and (2) the 
guardianship of his yirujjort>. 

Guardians of the Person of a Minor. 

256* Right of mother to custody of infant children. -The 
mother is entitled to tlie custody i idzanat) of her male child 
until he has completed the age of seven years, and of her 
female child until she has attained puberty, and the right 
is not lost though she may have been divorced by her 
husband (1). 

Had., Ills ; Uaillie, 43i>. 

Tim mother is not entitled to the custody of iicr infant cliilil if she is wicked or un¬ 
worthy to be trusted as where she is a professional singer or mourner or where she Inis 
committed a theft: Uuillic, 43.7. See also s. 2.78. 

Shiah law.— Sections 2.711 to 2IK» eontaui (he rules of the Sunni law us to the guardiun- 
ship of the jx-rson of a minor. There is a substantial dilTeience in this lesjiect between 
the Sunni and the Shiah law. Under Ihu Shiah law, the mother is entit led to the custody 
of her male child during the whole time of suckling (that is, two ye ^s j . and of lier 
female child until she has completed the age of imm years. But if the mother 
dies before the children attain the aforesaid age, the father becomes entitled to their 
custody (m). .\f(er the child attains the aforesaid age, the father has the right to the 
custody ot the child («). But if the father be then dead, or if ho dies thereafter while 
the children are still ininois. (he custody belongs to the mothar. On the death of 
both parents, the fathi’r’s father is entitled to the custody of the child. It is doubtful 
toMliom the custody belongs in th« absence of the father's father: Baillie, Part II, 95. 

257. Right of female relatives in default of mother.— 

Kailiiig mother, the right of custody of a boy under the age 
of seven years, and of a girl that has not attained puberty, 
devolves upon tke following female relatives in the order 
enumerated below: -- 

(1) mother’s mother, how high soever ; 

(2) father’s mother, how high soever ; 

(3) full sister; 

(4) uterine sister; 

(5) [consanguine sister]; 

{/) HaUlie, 4J5 ; ZaralnH v. Abdul Itamk (ItIO) | (mi) .Sahm-un-Sisui v. Saaial (1914) 36 All. 4C6, 

12 Itoiii. J,. 11 H91, 8 J.C 618. Hmpeiot 24 I t’ 6:12. 

v..l!i«Aat«»i(llH)4)6 Jtoiii.L.K.536. I n) Lardh v JlfaAomrd (1887) 14 Cal. 616. 
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(6) full sister’s daughter ; 

(7) uterine sister’s daughter ; 

(8) [consanguine sister’s daughter] ; 

(9) maternal aunts, in like order as sisters ; and 

(10) paternal aunts, also in like order as sisters. 

Hed., 138 ; Uaillir, 43o-43U. Nmther the roiiafingnine sister (No. 5) nor her daughter 
<No. 8) 18 expressly mentioned either in the Hcilja oi the K.iUva Alunigiri; it almost 
bcems as if tlu' oiiiisainn is aeeident.il, for pidfrnal i nUi .iie expressly mentioned. 

258. FemaleS/ when disqualified for custody. A female 
(including a mother) otherwi.sc entitled to the custofly of a cliild 
loses the right f.i’ custody- 

(1) if she marries a person not related to the child 
within the prohibited degrees (ss. 201-202): but 
the right revives on dissolution of the marriage 
by death or divorce ; 

(2) if she is " wicked,” as wliere she is prostitute (o), 
or is a professional singer, or has committed theft or 
other criminal offence, or if she is otherwise “ un¬ 
worthy to be trusted.” 

Hi'd., 138-139 ; Baillio, 435.43«; Fumpknn v. Kii)» (ISKi) l(» Cnl. 1.'); Bhiwehi v. 
£liilit Hitx (1885) 11 (tal. .571. 

The reason of tho nili* in cl. (1) is th.ik if a woman marries a man not olosely relatwl 
to tho child, tho ehild may not be treated kindly. It is otherwise, however, vidiero tho 
niuthei', for instance, mariies her child’s paternal uncle or tho maternal grandmother 
marries the paternal grandfather, because tlies** men, iM-ing as parents, it is to be cxiicet- 
ed that they will treat the child kindly [Hed , 138J. 

Apostany.- -.Apostasy is stateil in the Patwa Aliiiiigin as a ground of disinialification. 
The reason given is that a woman who relinquishes the Moslem faith would be kept in 
prison till she returned to the Mahonioilaii faith | Kaillie, 435]. But this reason cannot 
apply in British India; hence it woulil seem apost.i.sy is no disi{ualification m British 
India [Baillie, 43.5, f. n. (3)]. See also Aid 21 of 1850, and the notes of s. 208. 

259. Right of maU paternal relatives. In default of all the 
female relatives mentioned above, the right of custody passes 
to the following persons in the order enumerated below:— 

(1) the father; 

(2) father’s father, how high soever ; 


( 0 ) Abaai v. Dunne (1878) 1 All. 598. 
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(3) full brother; 

(4) consanguine brother; 

(5) full brother’s son ; 

( 6 ) consanguine brother’s son ; 

(7) full paternal uncle ; 

( 8 ) consanguine paternal uncle ; 

(9) full paternal uncle’s son; 

(10) consanguine paternal uncle’s son • 
provided that no male is entitled to the custody of an 
unmarried girl, unless he stands within the prohibited 
degrees of relationship to her (ss. 201 - 202 ). 

If there be none of these, it is for the Court to appoint 
a guardian. 

Hod., 138, 139; BaiUie, 437. It follows from the provitw) to the section that tliough, 
u boy may be given in the custody of his paternal uncle's son, a girl should not be entrusted 
to him, for he is not withm the prohibited degree [Bailhc, 437J. 

Wk. Custody of married minor.— The mother of a girl* 
who is married, but has not attained puberty, is entitled to the 
cutody of the girl as against the husband of the girl (p). 

See Guardians and Wards Act, 1890, s. 19, which is to he read with s. 17 of that' 
Act. Sec 8. 355 above. 


260. Custody of boy oyer seven and of girl who has attained 
puberty^ —The father is entitled to the custody of a boy when 
he has completed the age of seven years, and of a girl when 
she has attained puberty. Failing father, the right of custody 
devolves upon the paternal relatives in the order and subject 
to the proviso mentioned in s. 259. 


Ucd., 139; Baillic, 438; Idu y. Amiram (1886) 8 AU. 322. 


According to the Mnssalman law, the father’s right of^custody ceases on the boy or 
girl's attaining the age of puberty, that is on the completion of the fifteenth year [see 
notes to 8. 353]. But it has been held that though under,the Mahomedan law the fathcr- 
is not entitled to the custody of the person of his son after he has completed his fifteenths 
year, the effect of the Indian Majority Act, 1876, by which minority is continued until 
completion of the eighteenth year, is to extend the right of the father to the custody of 
the boy's person until completion of the eighteenth year,'(g). 


(9) Aur Kadir v. ZuleMa Bibi (1HH5) 11 Cal. 
64tt, Koibun v. Ktiig-tSmperor (1UU4) 32 
Cttl. 444. 


I («) MohvhrnMbrahimy.Mahomed /teoAim(1910)» 
30 Mad. 608, 613, 33 I. C. 804. 
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Custody of illegitimate children,— The custody of 
^ children belongs to the mother and her relations. 

\Macnaghk,n, 298.] 

Guardians of tlie Properly of a Minor. 

262. Legal guardians of property. —I'he following persons 
are entitled in ihe order mentioned below to be guardians of 
the property of a minor : -j 

(1) the father; 

(2) the, executor appoiut<‘d by (he father’s will; 

(3) th( lather's fatJier ; 

(4) the executor ap])ointed by the will of the father’s 

father. * 

liaillie, (589; Macmyl-lm, (52. 301. The four guardiaiw iiieiitioiicd in this section 
are liercinafter calUnl U'giil gitardiarui. It will bo seen from wliat lias been stated aiiovo 
diiat the only reUUinn.t wlio aro entitled to lie the kgnl gitardhant of the property of a 
imnor aro (1) the father, and (2) the father’s fathei. No other reUitum is entitled to 
the guardianship of the property of a minor wi of right, not even the mother, brother or 
uncle. But the father or the paternal graiidfather of the minor m.iy appoint any one of 
these as his executrix or executor, in which east' they lieeoine legal giiardiani and have 
all the powers of a legal guanhnn as dt'fined m as. 2(53 anil 2(57. The ('omt also may 
appoint any one of them as guardian of the projjcrty of a minor, in whiish ease they have 
all the jiowera of a guardian appunted by the (!oiirt as stated m ss. 2(54 and 2(17A. 

Note that the only jxTsons who may appiint a guardian of the property of a minor 
'by will aro his father and his father’s father. Even the mother has no power to appnnt 
by will a guardian of the property of her minor children. .V mother’s executor is not a 
'legal guardian, nor is a brother’s executor nor an uncle's executor. In fact no executor 
except the father’s executor or the father’s father's executor can lie a legal guardian of 
the property of a minor: Marnaghten, :{()4. As to the isiwers of a legal guardian, see 
,ss. 203 and 267. 

262A. Guardian of property appointed by the Court.— In 

■default of the legal guardians mentioned in s. 2f52, the duty 
of appointing a guardian for the protection and preservation 
of the minor’s property devolves on the Court. The appoint¬ 
ment of guardians of property is now governed by the pro¬ 
visions of the Guardians and Wards Act, 1890. 

Baillie, 689; Imambandi v. Mulsaddi (1918) 4.5 I. A. 73, 84, 45 Cal. 878, 893, 47 
I. C. 513 ; Guardians and Wards Act, 1890, s. 17. 

The Court should, in appointing a guardian of the property of a minor, bo guided by 
'what appears in the circumstances to lie for the wdfare of the minor. Thus in one case 
ithe mother of a minor was appointed guardian of the property in preference to tho 
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paternal uncle (f). The fact that the mother ia a purdanashin lady is no objection to> 
her appointment as guardian of her son’s property («). 

262B* De facto guardian* — A de facto guardian is a person 
who has charge of the person or property of a minor without 
being his lawful guardian, that is, without being a legal guard¬ 
ian as defined in s. 262 or a guardian appointed by the Court 
as stated in s. 262A («). 

The expression “ de facto guardian ” is used in contradistinction to “ de jure 
guardian.” As to the powers of a de facto guardian, see ss. 26.') and 267B below. 

263* Sale of immoveable property by legal guardian.— 

A legal gtmrdian of the property of a minor has no power to 
sell the immoveable property of the minor except in the follow¬ 
ing cases, namely, (1) where he can obtain double its value ; 
(2) where the minor has no other property and the sale is 
absolutely necessary for his maintenance ; (3) where there are 
debts of the deceased, and no other means of paying them; 
(4) where there are legacies to be paid, and no other means of 
paying them ; (5) where the expenses exceed the income of the 
property; (6) where the property is falling to dc’cay ; and 
(7) when the property has been usurped, and the guardian has 
reason to fear that there is no chance of fair restitution. 


liailUe, (t87-()S8; Maciia<ititru, p. (U, s. 14, pp. :J0.5, HOC; ImnmiMintli v. Mnl-.uddi. 
(1918) 4.') 1. A. 7;i, 91 ; Jliirbai v, JJiraji, 20 Boin. 110, 121 : Kali Dull v. Abihil .4(i (1888). 
10 Cal. 027, 10 1. A. 90. TliolloU \. Kiinhammed (1910) :U Mml. ’>27, 8 I. ('. 1092. 

The prohibition against alienation ri-lcrrcd to in this section applies to immove¬ 
able property to which the minor has an undisputed title. It does not apply where the 
minor's title to the property is disputed. Thus where the father of a minor sold a portion 
of the immoveable property inherited by the minor from his mother the title to tvliirh 
uw in dispute, and the sale was made pursuant to a compromise which put an end to 
peniliiuj litiyatioH, the sale was held to be binding on the minor aa being one for the minor's 
benefit («). As to the power of a legal guardian to di.spuse of the moveable property of 
Ins ward, see s. 2(57 below. 

264. Alienation of immoveable property by guardian appointed 
by the ' Court. —A person who is appointed guardian of the 
property of a minor under the Guardians and Wards Act, 
IS90, has no power, without the previous permission of the 
Court, to mortgage or charge, or transfer by sale, gift, exchange, 
or otliervvise, any part of the initnoveable property of his ward, 


(r) Ahm-iilliih \. .Ihuli 2il All 10 

(.1 Jaiminli \ llnjnitliiir (lull) 3il nil 7S3, 7s5, 
to 1 1‘ 334 

(0 ImiimhaHih \ (lillS) 4'. 1.4. 73, ui , 


15 Cal .S73 003. 47 I. C. 513, 
ill) Kali hut V Atiiliil Ah (1»«S) 10 I. 90, 10. 
4'al. 027. 
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or to lease any part of the property for a term exceeding five 
years, or for any term extending more than one year beyond 
the date on which the ward will cease to be a minor. A 
disposal of immoveable property by a guardian in contravention 
of the foregoing provisions is voidable at the instance of the 
minor or any other person affected thereby [briiardians and 
Wards Act, 1890, ss. 29, 30]. 

As to tho disposal of moveable ])ropcrtv by a j'uatdi.in .iijpoiiiti'd by the Court, 
see s. 2(i7 A beJ<j>«. 

265# Alienation of immoveable property by a de facto 
guardian# -A de Ja^to guardian has no povvtn* to transfer to 
another any right or interest in the immaL'eabUi jiroperty of 
the minor wliicli the transferee can enforce against the minor ; 
nor can sindi transferee, if let into possession of the property 
under such unauthorized transfer, resist an action in eject¬ 
ment on behalf of tlie minor as a trespasser (r). 

1(a) A dies leavinj; a widow and a minor son. The wkIow sells to li tlie slinre ot 
herself and of her minor son in .in immoveable propi-rly inh<>rit<Ml by them liom A. 'I’he 
sale is void to the e-xtent of the minor's interest in the pro|H‘ity /muiiihiiinfi v. MnlsiMi 
(1918) 4o J. A. 73, 45 Cal. 878, 47 1. C. 513 , .V/i/mw/nm/ Shaft \ .\N. kaham H, {IS)23) 
4 Uh. 467, 79 I. C. 200, (’24) A. L. 208. 

(b) A niortgajjes his immoveable j>roi>er(y to H. A dies le.ix m>{ 4 Kr.inilsons one of 
whom 18 a minor. Ily his will .1 bequeaths the said pio|H>itv to Ins 4 fiiandsons m equal 
shares subject to tho payment of the mortgage debt. 'J’|ie three m.ijor granilsouM on 
their own behalf, and one of them purporting to aet also us giinidiiin of th<‘ iiiinor, sell tho 
property ineluding the minor's share to B in eonsideratioii of the disi h.irge by B of the 
mortgage debt, and jiut B in jHissession as pureha.sei. On attaining inajoiity, thii minor 
sues B to redeem the mortgage to tho extent of one-fourth <if the jirojierty, that Iwing 
his share. Tho sale is not binding on the inmor, and he is entitled to ledeem hiH share 
of the property : Main Diit v. Ahniad Alt (1912) 31 All. 213, 39 I. .\ 19, 13 1. C. 976.] 

Where a person, who is neither a legal guardian (s 2b2) imv a gn.irdiaii apfsnnted 
hy tho Court (s. 262 A), assumes to deal with the pioperty of .i miiTir as though he was a 
guardian, he is called a tie farU> guardian. Thus neither a mother, nor a brother, nor a 
sister, nor an uncle is a legal guai-diaii of a minors jirojaTty, and it he. or she transfers 
the minor’s immoceaJble property, the transfer, being one made hy a rlr Jurlo guardian, is 
absolutely void, even though it may have Ihh ii made t«» paj off the debts of the deceased (w). 
It was so held by their lairdships of the Jh-ivy Conned in/wo hAwik/i v. J/i/MiifM (x). 
Prior to that decision there wa.s a conflict of opinion among the iliffereiit High Courts 
as to the legal effect of such a transaction, it la-ing held m some cu.ses that it was absolutely 
void, and in others that it was valid if it was for the lameht of 1 lie minor. 'I’he principle 


(l) Imambandi v MiAsaddi (1918) 45 1. A.73, 43 
cal. 878. 47 1. C .513 ; MtOa Dtii v Ahmad 
Ah (1913) 30 I. A. 49, 34 All 313,13 I. C. 


niothei—lapse ot timij -ac(|iiicsaiice) 

(a) (101^) 3<l 1 A. 49, .14 All 311, 13 1.1'. 970, 
supra 

U) (1918) 45 I. A 73, 45 Cal. 878, 47 1. C. 513. 
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of the Privy Council decision ha.s been extended to casus of agreements by a de faeio 
-guardian to refer to arbitration disputes relating to immoveable property belonging to 
a minor, and such agreements have been held to be void (y). As to the power of a de 
fanlo guardian to dis);Mi.sc of the moveable property of a minor in his charge, see a. 267 B 
'below. 


266* Agreement by guardian for purchase of immoveable pro¬ 
perty for Ws ward. —Neither the guardian of a minor 
nor the manager of liis estate is competent to bind the minor 
or his estate by a contract for the 'purchase of immoveable 
property. 

the manager of the estate of a minor, B, agrees to purchase certain immoveable 
property on B's behalf from ('. The agreement is roid, and neither B nor (' can sue for 
Blieeific performance of the contract: Mir Barwarjan v. Fakhrudditi (1912) 39 Cal. 232, 
39 1. A. 1, 13 1. C. 331. Note that an agreement for purclutse is not binding on the minor 

-in aflyctw'-.] 

267. Power of legal guardian to dispose of moveable property. 

—A legal guardian of the property of a minor (s. 202) has power 
to sell or pledge the goods and chattels of the minor for the 
minor’s imperative necessities, such as food, clothing or 
nursing (z). 

267A. Power of guardian appointed by the Court to dispose of 
moveable property.—A guardian of the property of a minor 
appointed by the Court (s. 262A) is bound to deal with move- 
able 'property belonging to the minor as carefully as a man of 
ordinary prudence would deal with it if it were his own[(ruardians 
.and Wards Act, 1890, s. 27]. 


2676. Power of de facto guardian to dispose of moveable 
property.- A de /ac/o guardian has the same power to sell and 
pledge the goods and chattels of a minor in his charge as a legal 
guardian of his property (a). 

Guardians and Wards Act. 


268. Applicability of the Guardians and Wards Act.—All 

applications for the appointment or declaration of a guardian 
of the person or property or both of a Mahoniedan minor 
must now be made under the Guardians and Wards Act, 1890, 
and the duties, rights, and liabilities of guardians appointed or 
declared under that Act, are governed by the provisions of that 
Act. 


(«) Mohmutdxn v. Ahmed (1920) 47 Cal. 713, 57 I. 
0 , ^ 45 . 

(!) Imambattdx v. Mul$addi (1918) 49 I.A. 73,80-87, 


I 45 Cal. 878, 805-896, 47 I. C. 513. 

(a) (1918) 45 l.A 73, 86-87, 45 Cal. 878, 8 
896, 47 I. C. 513, mpnt. 
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269« Maintenance of children and grandchildren. — (7) A 
father is bound to maintain his minor sons. He is alsO' 
bound to maintain his daughters until they are married. But 
he is not bound to maintain his adult sons unless they are 
disabled by infirmity or disease. 1’he mere fact that the child¬ 
ren are in the custody of their mother during their infancy 
(s. 256) does not relieve the father from the obligation of main¬ 
taining them (5). But the. father is not bound to maintain 
any of his children, if they have property of their own. 

(2) If the father is poor, and incapable of earning anything 
by his own labour, the mother, if she is rich, is bound to main¬ 
tain her children in like circumstances as the father. 


{3) If the father is poor and infirm, and the mother is 
poor, the duty to maintain the children lies on the grandfather, 
provided the grandfather is rich. 

He<l., 148; Baillie, 45fl-4(»2. A <lauftht«T when miirnwl pasHfH to her hiisband’s 
family, and there m no obligation on the members of her natural family to maintain her 
after her marriage, not even if she is divorewl (c). 

270. Maintenance of parents.—(7) Children in easy 
circumstances are bound to maintain their poor parents, although 
the latter may be able to earn something for themselves. 

(2) A son, though in straitened circumstances, is bound to 
maintain his mother, if the mother, though not infirm, is poor. 

(.9) A son who, though poor, is earning something, is 
bound to support his poor father who is earning nothing. 

Baillie, 466, 466 : Hed., 148. 

270A. Maintenance of grandparents.— A person is bound to 
maintain his paternal and maternal grandfathers and grand¬ 
mothers if they are poor, but not otherwise, to the same extent 
as he is bound to maintain his poor father. 

Baillie, 466. _ 
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271. Maintenance of other relations. -Persons who are 
not themselves poor are bound to maintain their poor relations 
within the prohibited degrees in proportion to the share which 
they would inherit from them on their death. 

Baillie, 4(>7. 

272. Statutory obligation of father to maintain his children. — 

If the father neglects or refuses to maintain his legitimate 
or illegitimate children who are unable to maintain themselves, 
he may be compelled, under the provisions of the Code of 
Criminal Procedure, to make a monthly allowance not exceed¬ 
ing fifty rupees for their maintenance. 

tSeo Criminal Protcliins CdcIc, s. 4SS. If the children are illej'iliniate, the refusal 
of the mother to surrender them to the father is no t?round for refu.sms} maintenance (rf). 

273. Maintenance of wives. -Hee ss. 213 to 215 above. 


(</) Kuril/,Kliin \ *#»/«> «frmw(lrti»5) 19 .W.ul 401 
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and gu.irdianslup for mariiago, 177. 
and gu.irdi.iiiship of pta-soii, 20.3. 
and inhci itaiK'c, 3S 

Aunt, 

patcin.d, I" D.K. of tih cl.is.s, .3.8. 
iiialeinal, is l> K. of II h class, .33. 

Bastard, 

unlit ot, to inherit, 75, 

Bequest, 
altcinalivc, lOl. 
tor pious puTjHiscs, 103, 129. 
to heirs, 100. 

to Ileus and straiigcr-s, 103. 
to iiiiljorn iiersons, 104. 
revoaation of, lot. 
of nunaindcr, 102. 
in exceas of onc-third, 102. 
cuiiHcnt jf msolv cut heir, 101. 

Sen Legacy. 

Birthright, 

not rcrogiiised in Maliuincdan law, 28. 
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Borahs, 

of Guzerat, law governing, 9. 
of Bombay, are Shiahs, 10. 

Brother, 

consanguine, is a residuary, 40A. 

„ son of, is a residuary, 40A. 

„ daughter of, is D.K. of 
;ird class, 52. 
full, is a residuary, 40 4. 
full, son of, 18 a residuary, 40A. 
daughter of, is distant kindred of third 
class, 52. 

uterine, is a sharer, 34A. 
uterine, children of, are D.K.. 02. 

Conjugal rights, 

defence to suit for restitution of, 180. 
right to sue for restitution of, 175. 

Conversion to Mahomedanism, 

effect of, on marital rights, 8. 

Converts, 

well known scots of, 8, 9 

Costs, 

of wife, in a suit for di\ orce, 193. 

Creditor, 

suit by, against estate, 21. 

Custom, 

of prostitution, not recogniseil, 6. 
of succession, when enforced, 5. 

Cutchi Memons, 

succession among, goverited by Hindu 
law, 8. 

testamentary power of, 9. 
of Bombay, are Sunnis, II. 

Cutchi Memons Act, 9. 

Cypres, 

doctnno of, 135. 

Daughter, 

when a sharer. 34A. 
when a residuary, 40A. 
children of, are distant kindred of first 
class, 52. 

Deathaliiness, 

acknowledgment of debt in, 108. 
gift made in, 107. 
what is, 107. 


Debt, 

effect of acknowledgment of, daring 
death-illness, 108. 
liability of heirs for, 20. 
payment of, by heirs, 25. 
recovery of, due to deceased, 25. 
Distant kindred, 
defined, 51. 
four classes of, 52. 
iffee Inheritance. 

Divorce, 

different kinds of, 188. 

Mulfi. 193. 
tnubarat, 193. 
talak, 188-189. 

effect of, on the married parties, 195-197. 
m case of marriages in England, 192. 
ground for, npostosy, 193. 
separation in case of disagreement, con¬ 
tract for, 193. 

wife’s suit for divorce, for, 194. 
wife, stipulation by, for ilivorce, 194. 
Dower, 
amount of, 181. 

“deferred,” 183. 
definwl, 181. 
is merely a debt, 184. 
limitation, period of, for recovering* 
188. 

]>ayable before legacies us a debt, 184. 
“prompt,” 183. 

“ proper,” 182. 
relinquishment of, 184. 
widow’s right to retain possession of hus¬ 
band’s property, 184, 185. 

Eldest son, 

rights of. under Shiah law, 98. 

Endowments, 

law relating to administration of, 151. 
Escheat, 
to the Crown, 75. 

Estate (of a Mahomedan), 
debts due to, how recovciable, 25. 
devolution of, 15, 16. 
distribution of, 15. 

enactments relating to administratioik 
of, 27. 
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•Estate (of Mahomedai)—coxti:;. 
how adnuniatored, 15. 
vesting of, in executor or administrator, | 

10. I 

fxecutor, 

legal guardian of minor’s pr(>perly, 207. 
non*Mahomedan can be, 100. 
powers of, 100. 
vesting of e.statc in, 10. 

False, 

grandfather detined, 31 
grandfathei w a distant kindred of 
scoond class, 52. 
grandmother defined, 34. 

,, M a distant kindred of 
second t. lass, 52. 

Father, 
as a sharer, .3 lA. 
ns a residuary, 40A, 43. 
may inherit Iwth as sharer and^rosidu- 
ary, 47-51. 

Father’s father, 

See True. 

Father’s mother, 

IS a sharer, 34A. 

Fosterage, 

IS a ground for prohibiting marriage, 
171. 

Funeral expenses, 

payment of, is first charge upcm the 
estate, 15. 

Clift (Kiba), 
defined, 109. 

Ml i cry, how effected in case of — 
aetionablc claims, 115. 
bailees, 110. 

immoveable property, 114. 
incorporeal property, 115. 
minor children, 116. 
minors generally, 116. 

Formalities, necessary for a, 112. 
Kinds of :— 
areeat, 126. 
death-bed, 107, 108. 
gift depending on contingency, 119. 
gift infiUuro, 119. 
gift to two donees, 118. 
gift with a condition, 120. 
htba-bil-iwaz. 123-126. 


Qlft (Hiba)--cmi(</. 

defined could 

Kim{>, of ;—l ontd. 

hihii-lMi-shart-ul-iii’dz, 126. 
gift of miishaii, 11 (). 

■saiUiLih, 127. 

Marumakk<itayam law, effect of, on 
donees of, 127. 

of wh.it can. fu* inaile, 110, III. 
ievo,.vlion of, 121. IJJ 
to .vlioiii IMI), lie in.iile, 109. 
wlio I an iiiiike a. 109. 
writing, niictliei nei ess.iry loi a, III. 
(lirasias, 

1 a relatmg to. 9. 

Qrandfather, 

See False ; also True. 

Grandmother, 

See False ; also Tine. 

I Guardians for marriage, 

aposta-sy of. 177. 

IHTsons entitled to Ijc. 177. 

Guardians of person and property, 
age of ininoiity, 203. 
agreement for piiieh.ise on belmlf of 
inmoi, 210. 

alienation of immoveable property by 
gii.irdian appoinlcd hy Court, 208. 
alienation of immoveable property by 
f/r/ tmIo guaiflian, 209. 
apiMimtineiit of, by Couit, 197, 201, 203, 
207. 

do facto guardian, 208. 

(iiiardiaii and Wards Act, how far aiiplics, 
204, 210. 

ilU-gitimate ehitdren. custody of, 207. 
marrie<l minor, < iistody of, 206. 
i*f jM'ison, 204-207. 
of pn>])erty— 
legal, 207. 

ap|iointed hy ('ourl, 207. 
de facto, 208. 

sale of immoveable iiroperty by legal 
guardian, 208. 
powers of— 

legal guaidians of (iroperly, 208, 210. 
guardians of projierty appointed by 
the Court, 208, 210. 
de facto guariliaiis, 209, 210. 

Halai Memons, 
law governing, 9. 
of Bombay, are •Sunnis, 11. 
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Hanafl law, 

general rule of interpretation of, 14. 
of inheritance, 33-76. 

Heirs, 

alienation by, fur payment of liebta, 25. 
bequest to, how far valid, 1(K)-1U2. 
liability of, for debts, 2i). 
right of, to alienate share before distri¬ 
bution, 17. 

right of, to alienate share for jiayinent 
of debts, 25, 
suits against, 21-24. 
tonants-in-common, 17. 
administration suit, IT. 

List of hairs Sunni Law. 

aunt, full pat., is 1). K., 4th < 1. (.s. 63), 

68 . 

aunt, eons, pat., is I). K., 4th el. 
(s. 63), 68. 

aunt, ut. pat., is U. K., 4th <1. (s. 63), 

68 . 

aunt, full mat., is 1). K , 4tli el. 
(s. 63), 68. 

aunt, eons, in it., is I). K., 4th el. 
(s. 63), 68. 

aunt, ut. mat., is . I). K., 4th cl. (s. 64), 
ill). 

aunt, ihildreii and grandchildren of, 
lue I), K . 4th el. (s. it'V), 76. 
brother (full) is a res., 40A. 
brother’s (full) son is a les , 4t>A. 
brother’s (full) son’s son is a res.. 
46 A. 

brother's (full) daughter is D. K., 
3rd el. (s. 61), 62. 

brothers (full) .sun's daughtei is l>. K , 
3rd el. (s. 61), 62. 

brothel's (full) daughters c-hildieii 
aie D. K.. 3rd cl. (s. 61), 62. 
brother (eons.) is a res., 46A. 
brother's (eons.) -on is a rc-s., 46A. 
brothers (eons.) son’s s<-ii is a rc-s , 
46A. 

brothel's (eons ) daughter is D. K., 
3rd el. (-. 61), i.2. 

brother’s (cons.) son’s dauglfter is 
D. K., 3id el. (s. 61), 62. 


Heirs— contd. ^ 

List of hairs—Sunni law.—contft. 
brother’s (cons.) daughter’s child¬ 
ren are D. K., 3rd el. (s. 61), 63. 
daughter as a sharer, 34A. 
daughter as a res., 40A. 
daughter's ehildren and grand¬ 
children are D. K., I at cl. (s. .57), 55. 
father as a sharer, 34A. 
father a.s a res., 40A, 43. 
father as both sharer and res., 43, 46. 
father's father as a sharer, 34A. 
lather's father as a res., 40A. 
father’s father us both sharer and res.,. 
4(i. 

father’s mother is a sinner, 3-lA. 

father’s brother—-see below Uncle. 

father’s sister—sec above Aunt. 

husiNUid IS a sharer, 31A 

mother is a sharer, 34A. 

niothei’s father is 1). K., 2nd el., 66. 

mother’s mother is a shnri'r, 34,\. 

sistc'r as a sharer, 34.4. 

sister a« res., 46.4. 

son IS a res., 40.4. 

son s son IS a res., 46.4. 

son s daughter as a sharer, 3 lA. 

son s daughter as les., 40A 

son's son's daughter as a sharc'r, 31.4. 
son s son’s daughter as a res., 46.4. 

S in's daughter’s children ari' I). K. 

of 1st el. (a. .57), .55. 
uncle (full pat.) i.s les., 40.4. 
uncle (eons, pat.) is res., 46A. 
iinele's (full pat ) sou as res., 40.4. 
uncle's (eons, pat.) .son as res., 40.4. 
uncle's (full pat.) daughter as 1). K., 
4tli cl. (s. 6.5), 70. 

uncles (eons pat.) daughter as 14. 

K . 4th cl. (s. 6.5), 70. 
uncle (ut. pat.) is 1). K., of the 4th el. 
(s. 0 4). tl9. 

Iinele's (lit. pal.) children are D. K., 
4th el. (s. 65), 71. 

uncle (full mat.) J). K., 4tli cl. (s. 64), 

68 . 

iiiiele (eons, mat.) T). K., 4th cl. (s. 
64), <>9. 
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Heirs— conttf. , I Imam Muhammad. 


List of hairo—Sunni iaiw-co>i(<l. 

uncle (ut. mat.) D. K., 4th cl. (b. 64), 
69. 

uncle’s (full mat.) children are D. K., 
4th cl. (s. 65), 71. 

uncle’s (cons, mat.) children are D. K.. 
4th cl. (s. 65), 71. 

uncle’s (ut. mat.) children are D. K., 
4th cl. (s. 65), 71. 
wife is a sharer, ?4A. 

Liat of haira—Shioh Law. 
aunt (SB. 89-90), 91-94. 
aunt’s children (s. 91), 94. 
brother (as. 84-86), 86-87,(8. 96', 97. 
brother’s descendants (ss. 87-88), 
88-91. 

daughter, 83-86 (s. 83), 97-98 (s. 97). 
daughter’s children (s. 83), 84. 
father (s. 83), 83. 
grandparents (ss. 86-88), 86-91. 
husband (s. 79), 80, (s. 94), 96. 
mother (s. 83), 83, (s, 96), 96. 
sister. 86-87 (ss. 84-86). 97-98 (a. 97). 
sister’s descendants, 88-90 (ss. 
87-88). 

son (8. 83), 84, (s. 98), 98. 
son’s descendants, 84, (s. 83). 
uncle (ss. 89-90), 91-94. 
uncle’s children (s. 91), 94-96. 
wife, 80 (s. 79), 96, (s. 94), 98 (s. 99). 
illegitimate children, 98 (s. 100). 
Hlba. 

See Gift. 

filba-ba-shart-ul-lwaz, 

defined, 126. 

Hiba.bll.iwaz, 

defined, 123. 

Homicide, 

as a bar to succession, 32. 

Husband, 

is a sharer, 34A. 

See also Return, doctrine of. 

Iddat, 

marriage during, void, 172. 
Illegitimate child, 
right of, to inherit, 98. 


disciple of Abu Hanifa, 14. 

Increase, 

doctrine of, in Sunni law, 39. 
doctrine of, not recognised by Sbiali 
law. 97. 

inheritance, 

general ru'es of, 28-32. 
birth-right, 28. 
homicide, effett of, on, 32. 

kind.H of estate :— 

joint family, 32. 
life estate, 29. 
spes ttuccessiimin, 29. 
vested nsmainder, 29. 
representation, principle of, 28. 

Hsinall law <>*• 

distant kindred, 4 classes of, 62. 

Class f : {denrendanls of deceased) 
allotment of shares, amongst, 65. 
order of precedence, amongst, 65. 

Class 11: {descendants of deceased) 
order of succession, 00. 

Class 111: {descendants of parents) 
allotment of shares, amongst, 63. 
order of succession, 62. 
rules of exclusion, 61. 

Class IV : {descendants of grand 
jments) 

order of succession, 67. 
table of uncles and aunts, 74. 
heirs, classes of, 33. 
increase, doctrine of, 39. 
acknowledged kinsman, 75. 
bastanl, 76. 
crown, 75. 
missing persons, 76. 
step-children, 76. 
successor by contract, 73. 
universal legatee, 75. 
sharers, who are, 34. 
table of, 34 A. 
reaiduaries, defined, 41. 
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Inheritance- cordd. 

Hanafl law of~co>it<i 

if none, rewduo reverts to bhaiers, 48. 
table of, 4(iA. 

Shiah law of 

heirH, (lasses of, 77. 
heirs, of first elass - 
rules of «ucces.sion, 83. 
heirs, of spcf>nrl class— 

brothers and sisters and their des¬ 
cendants, 87. 
grand-parents, 80, 89. 
rules of succession, 80. 
heirs, of third class— 
ordcsr of succession, 91. 
uncles and aunts, 92. 
other heirs, 9.5. 

increase, doctrine of, not recognised, 
97. 

return, doctrine of, 95. 
right of particular individuals to 
inherit; childless widow, 98. 
eldest son, 98. 
illegitimate child, 98. 

Jactitation of marriage, 

suit for. 181. 

Joint family, 

how far reccignised amongst Mahome- 
dans, 32. 

Justice, equity and good conscience, 

principle of, when to lie applied, 14. 

Khojas, 

law relating to Succession and Inherit¬ 
ance amongst, 8. 

joint Hindu family law, whether apph. 

cable to, 32. 
iScet of, is 8hiah, 11. 

Koran, 

interpretation of the, 13. 

Legacies, 
abatement of, 103. 
lapse of, 104. 
revocation of, 104. 


Legacies — contd. 

subject-matter of, need not be in exist¬ 
ence at the time of execution of will 
104. 

See Bequest. 

Legatee, universal, 

right, of, to inlierit. 75 

Legitimacy, 

by acknowhslgment, 199-202. 
by adoption, 202. 
presumption of, 197, 198, 201. 

Letters of administration, 

expensc-s of, how borne, 15. 
when necessary to obtain, 20. 

Life estate, 

how far recognised, 29, 120. 

Limitation,— 
suit by heirs against co-heirs, 17. 
suit for dower, 188. 
suit for pre-emption, 100. 
where wnkf void, 1 tO, 
where alienation of wakl property 
unauthorised, 148. 

Lubbais (of Coimbatore), 

succession among, 10. 

Mahomedan, 

meaning of, 8 

sects and sub-sects, 11. 

Mahomedan Law. 

administration of— 
generally, 1. 

in Bengal, U.P. and Assam, 4 
in Burmah, 7. 
in Central Provinces, 7. 
in Oudh, 7. 
in Presidency Towns, 3. 
in Punjab and N. W. Erontier. 6. 
in MuSasal of Bombay, 5 
in Mufifasal of Madras, 5. 
application, extent of, of, 1. 
interpretation of, 13. 
of crimes, 1, 2. 
of evidence, 1. 
sources of, 13. 
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Maintenance, | 

agreement for future maintenance. 194. 
of nhiidren and grandchildren, 211. 
of parents and grand|)arenta, 211. 
of poor relationa, 211. 
of wife by husband, 179. 

during iddat, 179. 
order for, 179. 

Marriage, 

between persons of different sects, 12 

breach of promise of, 181. 

contract, who may, lf58. 

consent obtained by force or fraud, lfi8. 

defined. 198. 

during Iddat, void, 199. 

effect of difference of religion on, 169. 

essentials of, 198. 

guardians fur, 177. 

invalid, consetiueiiees of, 173. 

jactitation of, suit for, 181. 

lunatics, of, 198, 179. 

minors cannot contract, 179. 

repudiation by, of, 17 h. 

inuta, 173. 

polyandry not allowed, 169. 
presumption of, 174. 
prohibition of, on account of— 
affinity, 171. 
consanguinity, 170. 
fosterage, 171. 

proposal and acceptance, 168. 
religion, difference of, 199. 
valid, consequences of, 173. 
void, consequences of, 173. 
witnesses, 198, 199. 
wives, number of, 169. 
women who cannot lie lawfully joined 
together as wives, 171. 

See also Agreement, Apostasy, Conjugal 
rights. Divorce. 

Marumakkatayam law, 

effect of, on donees of gift, 127. 

marz-ul-maut. 

See Death-illness. 

Minority, 

age of, according to Mussulman law, 203. 
and guardianship for marriage, 177. 
and guardianship of person, 204. 


Minority— cortlrf. 

and guardianship of property, 207. 
Missing persons, 
right of, to inherit, 76. 

Moiesaiam Oirasias (of Broach), 
succession among, governed by Hindu 
law, !>. 

Mosque, 

I'gilt of every Malioinedan to enter a 
public, l.W. 

wakf of ituehaa for a, invalid, 133. 

Molazaias, 

a sect < f Mahomedans, 11. 

Mother, 

is a sharer, 3 lA. 

Mother’s mother, 

is a sharer, 34A. 

Mushaa, 

can form the subject of a wakf, 132. 
defined, 119. 

Mutawali, 

appointment of new, 144. 
appointment by arbitration, 143. 
doiinttioii of, 143. 

founder may lie first mutawali, 131, 143. 
office of, not transferable inter vtvos, 146. 
office of, nut attachable, 149. 
powers of:— 

to appoint successor on death, 146. 
to grant leases, 148. 
to increa.se allowance of servants, 148. 
to mortgage or sell, 147. 
remuneration of, 149. 
removal of, 149. 
who may be, 143. 

Pre-emption (right of), 

death of pre-emptor, 165. 
decree for pre-emption not transferable, 
166. 

device for evading, 166. 
defined, 152. 

distinction between the Sunni and Shiah 
law of, 167. 

enactments relating to, 152. 
females, 156. 

formalities (necessary) of, 162. 
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Pre-emption (riKht of)—could. 
recognis<’<l uinongsit Hindus, l.>3. 
not rocogniscd in Mwlras Presidency, 
152. 

sect law, governing, 166. 
shafecs, among, 161. 
suit for, 165. 

Miit for, limitation for, 166. 

transfer by purchaser after demands, 164. 

when right ariM's, 156. 

when may be exerci.scrl, 159. 

when lost, 165. 

when pre-emptor vested with rights of 
purchaser, 166. 

whether buyer should be a M.xhomednn, 

160 . 

Probate, 

expenses of, how borne, 1.). 
estate ve.st8 without probate, 16. 
when necessary to obtain, 26. 
Prohibited degrees, 
of affinity, 171. 
of consanguinity, 170. 

Prophet, 

precepts of the, 13. 

Puberty, 

what is the age of, 168, 203. 
presumption re, 168. 

Remai nder—Vested, 

how far recognised, 29. 

Renunciation (of inheritance), 
how far binding on heir, 29 [s. 43') 
Representation, right of, 
not recognised in Mahometlan law, 28. 
Residuaries, 
classified, 45. 
defined, 41. 
female, 46. 
table of, 40.4. 

Residue, 

peculiar features of, 48. 

Restitution (of conjugai rights), 

suit for, 179. 

Return, doctrine of, 

distinguished from increase, 51. 
in Sunni law, 48. 


Return, doctrine of—could. 
m Shiah law - 
generally, 95. 

affcc.ting husband and wife, 96. 
affecting mother, 96. 
affecting uterine brothers and sisters, 
97. 

Revocation, 
of bequest, 105. 
of gift, 121. 
of taliik, 190. 
of wakf, 132. 

5a])ad-a-ni5hin, 

office of, l-TO. 

Sects, 

change from one fo another, right to, 11. 
governs law of succession, 15. 
marriage with another, does not sub¬ 
ject party to law of that sect, 12. 

Sharers, 

defined, 34. 

rules of siwcession, 35-38. 
table of, 34.4. 

Shiah law, 
bequest to heirs, 103. 
cypres, doctrine of, 135. 
homicide, no bar to succession, 32, 
increase, doctrine of, not recognised 
by, 97. 

inheritance, 77-98. 

pre cmptioii, 153. 

return, doctrine of, 95. 

suicide, how far a bar to succession, 9. 

talak, 190, 192. 

wakf, 133, 134, 135. 

Sister, 

consanguine, as sharer, 34A. 

as residuary, 40A. 
full, as sharer, 34A. 

as residuary, 40A. 
uterine, as sharer, 34A. 
children of, ore distant kindred oi 
third class, 52. 

Son, 

is a residuary, 40A, 48. 
daughter of, as a sharer, 34A. 
as a residuary, 40A. 
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5on — contd. 

daughter of, ehildren of, are distant 
kindred of first class, ri2. 
son of, is a residuary, 404. 
5tep>children, 
no right to inlierit, 75. 

Step-parents, 

no right to inherit, 75. 

Succession, 

governed by Sect law of deceased, 14 
when per stirpes, 142. 

»SVe Inheritance. 

Successor by contract, 

defined, 73. 

Sunnis, 

sub-sects of, 10. 

parties to suit presumed to be, 10. 

.Tdlak, 

form of immaterial, 182. 
how effected, 183. 
kinds of, 

by agreement, 185. 
under compulsion, 188. 
by writing, 184. 

where marriage solemnised in England 
according to English law, 180. 

Tenants-in-common, 

heirs take as, 16. 
limitation, 16. 

True, 

grandfather, defined, 34. 
as a sharer, 34A. 
as a residuary, 40A. 
as both sharer and residuary, 46. 
grandmother defined, ,34. 
grandmother is a sharer, 34A. 

Trusts, 

conditions in gifts in the nature of, 120. 
gifts through medium of, 113. 
public. See Wakf. 

Uncle, 

maternal, is a distant kindred of fourth 
class, 53. 

paternal, is a residuary, 40A. 
children of maternal, are D. K. of 
4th class, 53. 

SOD of paternal, is a residuary, 40A. 


Uncle — amid. 

daughter of paternal, is D. K. of 4th 
class, .53. 

table of uncles and aunts, 74. 

Universal legatee, 

right of, to inherit, 75. 

Usage, 

given effect to, by Courts, 5, 6. 

i Usury, 

I luohiliitiun against, whether repeated, 
hy Usury! Law .s ItcjK'al Act of 18.55, 4. 

I Vested, 

in! eritanci'. defined, 31. 
remainder, how far recognised, 20. 

Wages, 

of servants, borne by the estate, 15 

Wakf, 

alienation of wakf property, 134, 147. 
dttuclmient of wakf propiTl.y, 1.34. 
cash, of, 128. 
contingent, invalid, 13.3. 
cypres, doctrine of, apj>lu>d to, 13.5. 
debts, provision for payment of, 133. 
definition of, 128. 

c<{uity of rislemplion, wakf of, 128. 
fiunily settlements, 136, 137-130. 
form of, 130. 

how dealt with prior to Wakf Act, 136. 
how dealt with under Wakf Act, 140. 
illusory, 137. 

immemorial user, by, 134. 
immoveable propiifty, of, 128. 
intention to create, 132. 
kliankah, 150. 

law before Wakf Act, 136. 
law under Wakf Act, 140. 
lease of wakf property, 148. 
life-interest for settlor, 134. 
limitation • 

. where wakf void, 140. 
where alienation of wakf property un¬ 
authorized, 148. 
maintenance of settlor, 133. 

of settlors descendants, 
136-139. 

marz-ul-xnaut, wakf during, 131. 
minor cannot create, 130. 
mortgage of wakf property, 147. 
mortgaged property, wakf of, 128. 
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Wakf-<oni(i. 


I Words— emtd. 


mosque, for, 133, 150. 
moveables, of, 128. 
mushaa, of, 132. 
mutawali—see Mutawali. 
objects of, 128-120. 
permanent, must be, 128. 
possession of wakf property, delivery of, 
131, 

pcjstponemcnt of objects of, 133. 

ren'istration, 131. 

revocation, of, 132. 

sajjadanishin, 150. 

sale of wakf property, 147. 

succession per stirpes, 143. 

takia, 151. 

testamentary, 130. 

Wakf Act, text of, 142. 
who may create, 130. 

Widow (childless) 
limited right of, to inherit under Shiah 
law, 98, 

Wife, 

is a sharer, 34A. 

maintenance of, 179. 

riitht of, to claim divorce, 188,191. 

Will, 

authorities on, 99. 
form of, 100. 

how far heirs can take under a, 100. 
limit of testamentary power, 102. 
who can make a, 99. 

Words, 

Amreo, 30. 

Areeat, 126. 

Asna Aasharias. 11. 

Aul, 39. 

Hadis. 13. 

Hanafi, 11. 

Manbali, II. 
i oa, 109. 


Miba-ba-shart-ul-iwoz, 126. 
Hiba-bil-iwaz, 123. 

Hizanat, 204 [s. 256]. 
Tddat, 1G9. 

Ijmaa, 1.3. 

Ismailia, 11. 

.labr, 177. 

Khankah, 150. 

Kiyas, 13. 

Khula, 188, 103. 
l.aan, 194. 

Maliki,ll. 

Marz-ul-maut, 107 
Motazala, 11. 

Mubarat, 188,193. 
Mushaa, 116, 132. 
Mutawali, 143. 

Sadakah, 127. 
Sajjad-a-nishm, 150. 
Shafee, 161. 

Shafei, 11. 

Sliafi-i-jar, 154. 
Shafi-i-khalil, 154. 
ShaH-t-sh.arik, 154. 

Shiah, 11. 

Shufaa, 150. 

Sunni, 11. 

Takia, 151. 

Talab-i-Ishad, 162. 
Talab-i-Mowasibat, 162. 
Taldk, 188. 

Talak ahsan, 189. 

Taldk Hasan, 189. 
Taldk-i-bain, 190. 
Taldk-ul-bidaat, 189. 
Taidk-ul-sunnat, 189. 
Talaknama, 189, 190. 
Tohr, 189. 

Umra, 30. 

Wakf, 128. 

Wasiat, 100. 

Zaidya, 11.* 
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